-8'*,1*,03/,&,7%,$6$1$7,21$/(03,5,&$/678'<2)
-8',&,$/67(5(27<3(6
-XVWLQ'/HYLQVRQ 0DUN:%HQQHWW  .RLFKL+LRNL





$EVWUDFW
$PHULFDQ MXGJHV DQG HVSHFLDOO\ OLIHWLPHDSSRLQWHG IHGHUDO MXGJHV
DUH RIWHQ UHYHUHG DV WKH SLQQDFOH RI REMHFWLYLW\ SRVVHVVLQJ D GHHS
FRPPLWPHQW WR IDLUQHVV DQG GULYHQ WR VHHN MXVWLFH DV WKH\ LQWHUSUHW
IHGHUDO ODZV DQG WKH 86 &RQVWLWXWLRQ $V WKHVH MXGJHV VWUXJJOH ZLWK
VRPH RI WKH JUHDW FKDOOHQJHV RI WKH PRGHUQ OHJDO ZRUOG HPSLULFDO
VFKRODUVPXVWVHHNWRIXOO\XQGHUVWDQGWKHUROHRILPSOLFLWELDVLQMXGLFLDO
GHFLVLRQPDNLQJ5HVHDUFKIURPWKHILHOGRILPSOLFLWVRFLDOFRJQLWLRQKDV
ORQJGRFXPHQWHGQHJDWLYHLPSOLFLWELDVHVWRZDUGVDZLGHUDQJHRIJURXS
PHPEHUVVRPHRIZKRPPD\ZHOOEHKDUPHGLQYDULRXVZD\VDFURVVWKH
OHJDOV\VWHP8QIRUWXQDWHO\OHJDOVFKRODUVKLSDQGSDUWLFXODUO\HPSLULFDO
OHJDO VFKRODUVKLS KDV ODJJHG EHKLQG LQ WHUPV RI LQYHVWLJDWLQJ KRZ
LPSOLFLWELDVHVEH\RQG%ODFNDQG:KLWHPD\OHDGWRXQIDLURXWFRPHVLQ
a range of legal areas, including those relevant to judges’ potentially
ODQGPDUNOHJDOGHFLVLRQV
7KLV$UWLFOHSURSRVHVDQGWKHQHPSLULFDOO\WHVWVWKHSURSRVLWLRQWKDW
HYHQ WRGD\ QHJDWLYH LPSOLFLW ELDVHV PD\ PDQLIHVW LQ IHGHUDO DQG VWDWH
MXGJHV DJDLQVW HYHQ VRFDOOHG SULYLOHJHG PLQRULWLHV VXFK DV $VLDQ
$PHULFDQVDQG-HZV:HSUHVHQWWKHUHVXOWVRIDQRULJLQDOHPSLULFDOVWXG\
ZH FRQGXFWHG RQ  VLWWLQJ IHGHUDO DQG VWDWH MXGJHV LQFOXGLQJ 
IHGHUDOGLVWULFWMXGJHVUHSUHVHQWLQJDOO&LUFXLWV DQGFRQVLGHUWKHZD\VLQ
ZKLFKWKHVHMXGLFLDOLPSOLFLWELDVHVPD\PDQLIHVW7KHVWXG\IRXQGWKDW
WKH MXGJHV KDUERUHG VWURQJ WR PRGHUDWH QHJDWLYH LPSOLFLW VWHUHRW\SHV
DJDLQVW $VLDQ$PHULFDQV DQG -HZV ZKLOH KROGLQJ IDYRUDEOH LPSOLFLW
VWHUHRW\SHV WRZDUGV :KLWHV DQG &KULVWLDQV 7KHVH QHJDWLYH VWHUHRW\SHV
associate Asians and Jews with immoral traits, such as “greedy”
“dishonest,” and “controlling” and associate Whites and Christians with
moral traits, such as “trustworthy,” “honest,” and “giving.” The study
IXUWKHU IRXQG WKDW IHGHUDO GLVWULFW FRXUW MXGJHV VHQWHQFHG -HZLVK
GHIHQGDQWV WR PDUJLQDOO\ ORQJHU SULVRQ WHUPV WKDQ LGHQWLFDO &KULVWLDQ
GHIHQGDQWV DQG WKDW LPSOLFLW ELDV ZDV OLNHO\ WKH FDXVH RI WKH GLVSDULW\


 3URIHVVRURI/DZ 'LUHFWRU&XOWXUHDQG-XU\3URMHFW&DUOVPLWK%DOO)DFXOW\6FKRODU
8QLYHUVLW\RI+DZDL’LDW0DQRD:LOOLDP65LFKDUGVRQ6FKRRORI/DZ7KHUHVHDUFKHUVZRXOG
OLNH WR WKDQN 'HDQ $YLDP 6RLIHU IRU SURYLGLQJ JHQHURXV VXPPHU VXSSRUW 3DWULFN )RUVFKHU
SURYLGHGWKRXJKWIXOLQSXWDVDFROODERUDWRUGXULQJHDUO\VWDJHVRIWKLVSURMHFW)LQDOO\WKDQN\RX
WR .U\VWL 8UDQDND IRU VXSHUE UHVHDUFK DVVLVWDQFH 86 'LVWULFW -XGJH ' %URFN +RUQE\ DQG
3URIHVVRU-HII5DFKOLQVNLSURYLGHGWKRXJKWIXOIHHGEDFNDQGDGYLFH

 0DUN:%HQQHWWLVLQKLVUG\HDUDVD86'LVWULFW-XGJHLQWKH1RUWKHUQ'LVWULFWRI
,RZD

 $VVLVWDQW3URIHVVRU.REH8QLYHUVLW\*UDGXDWH6FKRRORI%XVLQHVV$GPLQLVWUDWLRQ

 &RS\ULJKWE\-XVWLQ'/HYLQVRQ0DUN%HQQHWWDQG.RLFKL+LRNL
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7KLV $UWLFOH VXJJHVWV DQG WKH HPSLULFDO VWXG\ VXSSRUWV WKH FODLP WKDW
DXWRPDWLFELDVHVDQGFRJQLWLRQVLQGHHGLQIOXHQFHDPXFKEURDGHUUDQJH
RIMXGLFLDOGHFLVLRQVWKDQKDVSUHYLRXVO\EHHQFRQVLGHUHG

,1752'8&7,21


, ,03/,&,7%,$6-8'*(6$1'/(*$/6&+2/$56+,3

 (;3$1',1*%(<21'%/$&.$1':+,7(

 $ Judges’ Implicit Bias: A Little6WXGLHG'RPDLQ

 % ,PSOLFLW%LDVLQWKH/DZ(PSLULFDO6WXGLHV

 
%ODFNDQG:KLWH

 & %H\RQG%ODFNDQG:KLWH6RFLDO6FLHQFHDQG

 
WKH%LJ3LFWXUHRI,PSOLFLW%LDV

 ,, %,$6(6%(<21'%/$&.$1':+,7(

 $6,$16$1'-(:6,1$0(5,&$

 $ $QWL$VLDQ([SOLFLW$WWLWXGHVDQG6WHUHRW\SHV

 
From Yellow Peril to the “Model Minority”

 % $QWL$VLDQ$WWLWXGHVDQG6WHUHRW\SHV,PSOLFLW

 
%LDVHV

 & $QWL-HZLVK([SOLFLW$WWLWXGHVDQG6WHUHRW\SHV

 
)URP3HGGOHUWR:DOO6WUHHW

 ' $QWL-HZLVK$WWLWXGHVDQG6WHUHRW\SHV

 
,PSOLFLW%LDVHV

 ,,, 7+((03,5,&$/678'<

 $ 3DUWLFLSDQWV

 % 0DWHULDOV

 & +\SRWKHVHV

 ' 5HVXOWV,PSOLFLW%LDV)HGHUDO-XGJHV

 
DQG6HQWHQFLQJ

 
 -XGJHV,PSOLFLWO\%LDVHG$JDLQVW$VLDQV

 
 -XGJHV,PSOLFLWO\%LDVHG$JDLQVW-HZV

 
 )HGHUDO'LVWULFW&RXUW-XGJHV

 

0DUJLQDO6LJQLILFDQFH *DYH

 

/RQJHU6HQWHQFHVWR-HZLVK

 

YV&KULVWLDQ 'HIHQGDQWV6WDWH

 

&RXUW-XGJHV*DYH/RQJHU6HQWHQFHV

 

WR:KLWH YV$VLDQ 'HIHQGDQWV

 
 $OO-XGJH&RKRUWV3RVVHVVHG6LPLODUO\

 

6WURQJ,PSOLFLW%LDVHV

 
 0DOH-XGJHV6KRZHG6WURQJHU

 

$QWL-HZLVK,PSOLFLW%LDV
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 3ROLWLFDO3DUW\RI$SSRLQWLQJ3UHVLGHQW'LG

1RW3UHGLFW'LIIHUHQW,$76FRUHV
 3URWHVWDQWDQG&DWKROLF-XGJHV+DG

+LJKHU3UR&KULVWLDQ$QWL-HZLVK,$7

%LDVHV&RPSDUHGWR-XGJHV:KR

5HSRUWHG1R5HOLJLRQ
 &DWKROLFDQG3URWHVWDQW-XGJHV6HOI5HSRUWHG

0RUH$JUHHPHQWZLWK$VLDQDQG-HZLVK

Stereotypes, as Compared to “No Religion”

-XGJHV IRUERWK3RVLWLYH6WHUHRW\SHVDQG

1HJDWLYH6WHUHRW\SHV 
 6WDWH-XGJHV:HUH0RUH$QWL$VLDQLQ

7KHLU6HOI5HSRUWV
 Judges’ Self5HSRUWHG$JUHHPHQWZLWK$VLDQ

6WHUHRW\SHV:HUH&RUUHODWHGZLWK7KHLU

$JUHHPHQWZLWK-HZLVK6WHUHRW\SHV
 Federal District Judges’ Support for 

5HWULEXWLRQ3UHGLFWHG+LJKHU$QWL$VLDQ

,PSOLFLW%LDV
 $QWL-HZLVK3UR&KULVWLDQ,PSOLFLW%LDVHV

3UHGLFWHGWKH6HQWHQFH/HQJWKRI&KULVWLDQ

'HIHQGDQWWKH+LJKHUWKH%LDV

WKH6KRUWHUWKH6HQWHQFH


 ,9 ',6&866,21$17,$6,$1$1'$17,-(:,6+,03/,&,7

 %,$6(6

&21&/86,21
,1752'8&7,21
$PHULFDQMXGJHVDQGOLIHWLPHDSSRLQWHGIHGHUDOMXGJHVLQSDUWLFXODU
DUH RIWHQ UHYHUHG DV WKH SLQQDFOH RI REMHFWLYLW\ SRVVHVVLQJ D GHHS
FRPPLWPHQW WR IDLUQHVV DQG GULYHQ WR VHHN MXVWLFH DV WKH\ LQWHUSUHW
IHGHUDOODZVDQGWKH8QLWHG6WDWHV&RQVWLWXWLRQ&XULRXVO\GHVSLWHWKH
JURZLQJLQWHUHVWLQWKHFRQFHSWRILPSOLFLWELDVDPRQJMXGJHVDQGOHJDO


 (J86&   UHTXLULQJWKDWDOOMXVWLFHVDQGMXGJHVRIWKH8QLWHG6WDWHV
WDNHDQRDWKRUDIILUPDWLRQLQZKLFKWKH\DIILUPWKDWWKH\“ZLOODGPLQLVWHUMXVWLFHZLWKRXWUHVSHFW
WRSHUVRQVDQGGRHTXDOULJKWWRWKHSRRUDQGWRWKHULFKDQGZLOOIDLWKIXOO\DQGLPSDUWLDOO\
GLVFKDUJHDQGSHUIRUPDOOWKHGXWLHVLQFXPEHQWXSRQ>WKHP@”)0LFKDHO%+\PDQ,PSOLFLW%LDV
LQWKH&RXUWV,// %- -DQ DW40, 43 (“Judges must be impartial, as a matter of ethical
principle, professional identity, and oath.”).
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FRPPHQWDWRUVonly one empirical study has measured judges’ individuDO
LPSOLFLWELDVHVDQGWKDWVWXG\RQO\PHDVXUHGDVLQJOHLPSOLFLWELDVDPRQJ
DVDPSOHRIVWDWHWULDOMXGJHV,PSOLFLWELDVUHVHDUFKKDVEHHQFRPSHOOLQJ
IRU D UDQJH RI UHDVRQV—SHUKDSV FKLHIO\ DPRQJ WKHP WKDW LQGLYLGXDO
LPSOLFLW ELDVHV RIWHQ GLYHUJH IURP Seople’s egalitarian selfFRQFHSWV 
7KLVGLVFRQQHFWEHWZHHQDSHUVRQ’VFRPPLWPHQWWRIDLUQHVVRQWKHRQH
KDQGDQGWKHLUSRVVHVVLRQRIMXVWLFHREVFXULQJDXWRPDWLFELDVHVRQWKH
RWKHUKLJKOLJKWVWKHTXHVWLRQRIZKHWKHU$PHULFDQMXGJHVFDQDFWXDOO\
IDLUO\SHUSHWXDWHWKHMXVWLFHWKH\KROGVRGHDU
$V IHGHUDO MXGJHV LQ SDUWLFXODU VWUXJJOH ZLWK VRPH RI WKH JUHDW
FKDOOHQJHV RI WKH PRGHUQ OHJDO ZRUOG—WKH UROH RI WKH JRYHUQPHQW LQ
KHDOWK FDUH  WKH ERXQGDULHV RI DIILUPDWLYH DFWLRQ  WKH OHJDO VWDWXV RI
H[HFXWLYHRUGHUVRYHULPPLJUDWLRQWKHUROHRIWKHMXGJHLQVHQWHQFLQJ


 6HH HJ 0DUN : %HQQHWW 8QUDYHOLQJ WKH *RUGLDQ .QRW RI ,PSOLFLW %LDV LQ -XU\
6HOHFWLRQ 7KH 3UREOHPV RI -XGJH'RPLQDWHG 9RLU 'LUH WKH )DLOHG 3URPLVH RI %DWVRQ DQG
3URSRVHG6ROXWLRQV+$59/ 32/’<5(9   GLVFXVVLQJMXGJHGRPLQDWHG
YRLUGLUHDQGWKH%DWVRQFKDOOHQJHVDQGKRZWKHVHSURFHVVHVH[DFHUEDWHSUREOHPVRILPSOLFLWELDV
LQ MXU\ VHOHFWLRQ DQG MXU\ GHWHUPLQDWLRQV DQG SURSRVLQJ WZR SRVVLEOH VROXWLRQV—LQFUHDVLQJ
ODZ\HUSDUWLFLSDWLRQLQYRLUGLUHDQGHOLPLQDWLQJSHUHPSWRU\FKDOOHQJHV—WRDGGUHVVWKHLPSOLFLW
ELDVHVRIMXURUVDQGODZ\HUVWKURXJKRXWWKHVHSURFHVVHV $VDJDXJHRIWKHLQWHUHVWLQLPSOLFLW
ELDVDPRQJMXGJHVDQGDWWRUQH\VPRUHJHQHUDOO\LWLVQRWDEOHWKDWWKHDXWKRUVRIWKLV$UWLFOHDORQH
KDYHJLYHQKXQGUHGVRIWUDLQLQJVWRMXGJHVDQGODZ\HUVRQLPSOLFLWELDVUHODWHGWRSLFV

 6HH-HIIUH\-5DFKOLQVNLHWDO'RHV8QFRQVFLRXV5DFLDO%LDV$IIHFW7ULDO-XGJHV"
1275( '$0( / 5(9     ILQGLQJ WKDW VWDWH FRXUW MXGJHV KDUERU :KLWH–%ODFN
LPSOLFLWUDFLDOELDVHVDQGWKDWWKHVHELDVHVFDQLQIOXHQFHWKHLUMXGJPHQW 7KHDXWKRUVRIWKDWVWXG\
LQGLFDWHWKDWWKH\DOVRLQFOXGHGDJHQGHU,PSOLFLW$VVRFLDWLRQ7HVW ,$7 DVSDUWRIWKHLUVWXG\
EXWWKH\GRQRWUHSRUWWKHUHVXOWV,GDWQ

 6HH 0DK]DULQ 5 %DQDML  $QWKRQ\ * *UHHQZDOG ,PSOLFLW *HQGHU 6WHUHRW\SLQJ LQ
-XGJPHQWVRI)DPH- 3(5621$/,7<  62& 36<&+2/    ILQGLQJWKDWH[SOLFLW
H[SUHVVLRQVRIVH[LVPRUVWHUHRW\SHVZHUHQRWFRUUHODWHGZLWKWKHREVHUYHGLPSOLFLWJHQGHUELDV
LQIDPHMXGJPHQWV VHHDOVR$OH[DQGHU5*UHHQHWDO,PSOLFLW%LDV$PRQJ3K\VLFLDQVDQG,WV
3UHGLFWLRQRI7KURPERO\VLV'HFLVLRQVIRU%ODFNDQG:KLWH3DWLHQWV-*(1 ,17(51$/ 0('
   ILQGLQJWKDWSK\VLFLDQVKHOGLPSOLFLWUDFLDOELDVHVDJDLQVW$IULFDQ$PHULFDQV
WKDWDIIHFWHGWUHDWPHQWUHFRPPHQGDWLRQEXWQRVLPLODUSUHGLFWLYHYDOLGLW\ZDVIRXQGE\DVNLQJ
GRFWRUVDERXWWKHLUH[SOLFLWUDFLDOSUHIHUHQFHV /DXULH$5XGPDQHWDO0HDVXULQJWKH$XWRPDWLF
&RPSRQHQWVRI3UHMXGLFH )OH[LELOLW\ DQG *HQHUDOLW\ RI WKH ,PSOLFLW $VVRFLDWLRQ 7HVW 62&
&2*1,7,21    ILQGLQJWKDWWKHDYHUDJHHIIHFWVL]HIRULPSOLFLWSUHMXGLFHEDVHGRQ
HWKQLFLW\ -HZLVKYV&KULVWLDQ DJH \RXQJYVROG DQGQDWLRQDOLW\ $PHULFDQYV6RYLHW ZDV
ODUJH G  DVFRPSDUHGWRPRGHUDWH G  IRUVHOIUHSRUWHGPHDVXUHVRISUHMXGLFH 

 6HHHJNat’l Fed’QRI,QGHS%XVY6HEHOLXV6&W  

 6HHHJ)LVKHUY8QLYRI7H[DV6&W  aff’d6&W
 

 6HHHJ7H[DVY8QLWHG6WDWHV)G WK&LU aff’d by an equally
GLYLGHGFRXUW8QLWHG6WDWHVY7H[DV6&W   SHUFXULXP 

 0DUN:%HQQHWW-XVWLQ'/HYLQVRQ .RLFKL+LRNL-XGJLQJ)HGHUDO:KLWH&ROODU
)UDXG6HQWHQFLQJ$Q(PSLULFDO6WXG\5HYHDOLQJWKH1HHGIRU)XUWKHU5HIRUP,2:$/5(9
IRUWKFRPLQJ 
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DQGWKHVWDWXVRIWKHGHDWKSHQDOW\—LWLVLQGHHGZRUWKSXUVXLQJDYLEUDQW
UHVHDUFKDJHQGDWKDWVHHNVWRIXOO\XQGHUVWDQGWKHUROHRILPSOLFLWELDVLQ
MXGLFLDO GHFLVLRQPDNLQJ $V VWXGLHV RI WKH KDUPIXO HIIHFWV RI LPSOLFLW
ELDVDJDLQVW$IULFDQ$PHULFDQVLQODZDQGVRFLHW\FRQWLQXHWRPDNHDQ
LPSDFW LQ VFKRODUVKLS DQG LQ SUDFWLFH VFKRODUV PXVW DOVR H[SDQG WKH
FRQVLGHUDWLRQRILPSOLFLWELDVLQWKHODZZLWKVSHFLDOUHJDUGIRUMXGLFLDO
ELDVHVEH\RQGWKH%ODFN–:KLWHSDUDGLJP5HVHDUFKIURPWKHILHOGRI
LPSOLFLW VRFLDO FRJQLWLRQ KDV ORQJ GRFXPHQWHG QHJDWLYH LPSOLFLW ELDVHV
WRZDUGV D ZLGH UDQJH RI JURXS PHPEHUV VRPH RI ZKRP PD\ ZHOO EH
KDUPHG LQ YDULRXV ZD\V DFURVV WKH OHJDO V\VWHP8QIRUWXQDWHO\ OHJDO


 +XUVWY)ORULGD6&W  

 6HHHJ0HORG\66DGOHUHWDO7KH:RUOG,V1RW%ODFNDQG:KLWH5DFLDO%LDVLQWKH
'HFLVLRQ WR 6KRRW LQ D 0XOWLHWKQLF &RQWH[W  - 62& ,668(6     ILQGLQJ WKDW
FROOHJHDJHSDUWLFLSDQWVDQGSROLFHRIILFHUVZHUHTXLFNHUWRFRUUHFWO\VKRRWDUPHG%ODFNWDUJHWV
and to indicate “don’t shoot” for unarmeG/DWLQR$VLDQDQG:KLWHWDUJHWVEXWQRWLQJWKDWSROLFH
RIILFHUVVKRZHGDGGLWLRQDOUDFLDOELDVHVLQUHDFWLRQWLPHVWRZDUGV/DWLQRVFRPSDUHGWR$VLDQVDQG
:KLWHV VHHDOVR-RKQ3\XQ:KHQ1HXURJHQHWLFV+XUWV([DPLQLQJWKH8VHRI1HXURVFLHQFHDQG
*HQHWLF(YLGHQFHLQ6HQWHQFLQJ'HFLVLRQV7KURXJK,PSOLFLW%LDV&$/,)/5(9
   DUJXLQJWKDWJLYHQWKHVWURQJLPSOLFLWELDVDJDLQVWGLVDELOLW\DQGPHQWDOLOOQHVVWKH
DGPLVVLRQ RI QHXURJHQHWLF HYLGHQFH RI PHQWDO LOOQHVV PD\ KXUW UDWKHU WKDQ KHOS D GHIHQGDQW
FODLPLQJPHQWDOLOOQHVVDVWKHFDXVHRIWKHLUDFWLRQV 
7KLV$UWLFOHGRHVQRWPHDQWRVXJJHVWWKDWZRUNIRFXVLQJRQLPSOLFLWELDVZLWKLQWKH%ODFN–
:KLWHSDUDGLJPLVDQ\ZKHUHQHDUFRPSOHWH7KHUHVWLOOUHPDLQDZLGHUDQJHRIDUHDVZLWKLQWKH
OHJDO V\VWHP LQ ZKLFK WKH UROH RI LPSOLFLW ELDV VSHFLILFDOO\ ZLWK UHVSHFW WR DXWRPDWLF
GLVFULPLQDWLRQWRZDUGV$IULFDQ$PHULFDQVKDV\HWWREHFRQGXFWHG6RPHRIRXURZQZRUNLQ
SDUWLFXODUFRQWLQXHVWRIRFXVRQWKHXQDGGUHVVHGSUREOHPVUHODWHGWRUDFLDOGLVSDULWLHVWKDWPRVW
KDUP$IULFDQ$PHULFDQV6HHHJ5REHUW-6PLWK-XVWLQ'/HYLQVRQ .RLFKL+LRNL5DFH
DQG5HWULEXWLRQ$Q(PSLULFDO6WXG\RI5DFLDOL]HG3XQLVKPHQWDQG,PSOLFLW%LDVLQ$PHULFD
)HE  XQSXEOLVKHGPDQXVFULSW  RQILOHZLWKDXWKRUV  ILQGLQJWKDWMXU\HOLJLEOHFLWL]HQV
DVVRFLDWH %ODFN ZLWK 3D\EDFN DQG :KLWH ZLWK 0HUF\ DQG WKDW WKHVH UDFLDO DVVRFLDWLRQV DUH
FRUUHODWHG ZLWK RYHUDOO VXSSRUW IRU UHWULEXWLYH WKHRULHV RI SXQLVKPHQWV  -XVWLQ ' /HYLQVRQ 
5REHUW-6PLWK6\VWHPLF,PSOLFLW%LDV<$/(/-)  KWWSZZZ\DOHODZMRXUQDORUJ
IRUXPV\VWHPLFLPSOLFLWELDV

 6HH HJ %HFFD 5 /HY\  0DK]DULQ 5 %DQDML ,PSOLFLW $JHLVP LQ $*(,60
67(5(27<3,1*$1' 35(-8',&( $*$,167 2/'(5 3(56216– 7RGG'1HOVRQHG 
ILQGLQJ WKDW WKHUH LV D QHJDWLYH LPSOLFLW ELDV WRZDUG WKH HOGHUO\  'DQ2ORI 5RRWK $XWRPDWLF
$VVRFLDWLRQVDQG'LVFULPLQDWLRQLQ+LULQJ5HDO:RUOG(YLGHQFH/$%285 (&21
  ILQGLQJWKDWDQHJDWLYHLPSOLFLWDVVRFLDWLRQWRZDUG$UDE0XVOLPPHQFDQDIIHFWKXPDQ
resource officers’ choice of job candidates) 0DUOHQH % 6FKZDUW] HW DO :HLJKW %LDV $PRQJ
+HDOWK3URIHVVLRQDOV6SHFLDOL]LQJLQ2EHVLW\2%(6,7< 5(6   ILQGLQJWKDW
KHDOWKSURIHVVLRQDOVH[KLELWHGDVLJQLILFDQWSURWKLQDQGDQWLIDWLPSOLFLWELDV VHHDOVR/DXULH$
5XGPDQ  6WHSKDQLH $ *RRGZLQ *HQGHU 'LIIHUHQFHV LQ $XWRPDWLF ,Q*URXS %LDV :K\ 'R
:RPHQ/LNH:RPHQ0RUH7KDQ0HQ/LNH0HQ"-3(5621$/,7< 62&36<&+2/
   ILQGLQJWKDWERWKJHQGHUVLPSOLFLWO\SUHIHUWKHLURZQJURXSEXWWKDWZRPHQKDYHD
PXFKVWURQJHULPSOLFLWELDVIDYRULQJWKHLURZQJURXSWKDQPHQGRDQGWKDWPHQZHUHLPSOLFLWO\
DVVRFLDWHGZLWKYLROHQFHDQGDJJUHVVLRQPRUHUHDGLO\WKDQZRPHQ FI&KULVWRSKHU/$EHUVRQHW
DO,PSOLFLW%LDVDQG&RQWDFW7KH5ROHRI,QWHUHWKQLF)ULHQGVKLSV- 62& 36<&+2/
   ILQGLQJWKDWSDUWLFLSDQWVZLWKFORVHIULHQGVZKRZHUH/DWLQRRU$IULFDQ$PHULFDQ
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VFKRODUVKLS DQG SDUWLFXODUO\ HPSLULFDO OHJDO VFKRODUVKLS KDV ODJJHG
EHKLQGLQWHUPVRILQYHVWLJDWLQJKRZLPSOLFLWELDVHVEH\RQG%ODFNDQG
:KLWHPD\OHDGWRXQIDLURXWFRPHVLQDUDQJHRIOHJDODUHDV%HFDXVH
RIWKHVHLPSOLFLWELDVHVMXGJHVDQGRWKHUZHOOLQWHQWLRQHGDFWRUVLQWKH
FULPLQDOMXVWLFHV\VWHPDQGEH\RQGPD\DOVRKDUPVWHUHRW\SHGJURXSV
VXFK DV /DWLQRV 1DWLYH $PHULFDQV WKH GLVDEOHG WKH PHQWDOO\ LOO WKH
RYHUZHLJKW LPPLJUDQWV WKH /*%7 FRPPXQLW\ WKH HOGHUO\ ZRPHQ
$VLDQV$UDE0XVOLPV-HZVDQGPDQ\RWKHUV
7KLV$UWLFOHSURSRVHVDQGWKHQHPSLULFDOO\WHVWVWKHSURSRVLWLRQWKDW
HYHQ WRGD\ QHJDWLYH LPSOLFLW ELDVHV PD\ PDQLIHVW LQ IHGHUDO DQG VWDWH
MXGJHV DJDLQVW HYHQ VRFDOOHG SULYLOHJHG PLQRULWLHV VXFK DV $VLDQ
$PHULFDQV DQG -HZV 7KLV $UWLFOH SUHVHQWV WKH UHVXOWV RI DQ RULJLQDO
HPSLULFDO VWXG\ ZH FRQGXFWHG RQ  VLWWLQJ IHGHUDO GLVWULFW MXGJHV
IHGHUDO PDJLVWUDWH MXGJHV DQG VWDWH MXGJHV DQG FRQVLGHUV WKH ZD\V LQ
ZKLFKMXGLFLDOLPSOLFLWELDVHVPD\PDQLIHVW7KLV$UWLFOHDLPVWREURDGHQ
WKHVFKRODUO\GLVFRXUVHDURXQGLPSOLFLWELDVE\SUHVHQWLQJWKLVVWXG\LQ
ZKLFKZHPHDVXUHGMXGJHV’OHYHOVRILPSOLFLWELDVWRZDUGV$VLDQVDQG
-HZV DV FRPSDUHG WR :KLWHV DQG &KULVWLDQV UHVSHFWLYHO\  DQG DVNHG
MXGJHVWRVHQWHQFHDK\SRWKHWLFDOZKLWHFROODUFULPLQDOGHIHQGDQW
7KLVVWXG\IRXQGWKDWIHGHUDOGLVWULFWFRXUWMXGJHVIHGHUDOPDJLVWUDWH
MXGJHV DQG VWDWH FRXUW MXGJHV KDUERUHG VWURQJ WR PRGHUDWH QHJDWLYH
LPSOLFLW VWHUHRW\SHV DJDLQVW $VLDQV DQG -HZV ZKLOH KROGLQJ IDYRUDEOH

H[KLELWHGOHVVLPSOLFLWELDVWRZDUGWKRVHJURXSVWKDQSDUWLFLSDQWVZLWKRXWFORVHIULHQGVLQWKRVH
SDUWLFXODUJURXSV 

 %XWVHHSusan K. Serrano & Breann Swann Nu’uhiwa, )HGHUDO,QGLDQ/DZ,PSOLFLW
%LDV$JDLQVW1DWLYH3HRSOHVDV6RYHUHLJQVLQ,03/,&,75$&,$/%,$6$&52667+(/$:–
 -XVWLQ'/HYLQVRQ 5REHUW-6PLWKHGV  GLVFXVVLQJLPSOLFLWELDVHVWRZDUG1DWLYH
3HRSOHVDVIRUHLJQDQGOHVV$PHULFDQYLROHQWDQGDJJUHVVLYHDQGQRQDFDGHPLFDQGLQQHHGRI
EHQHYROHQW DVVLVWDQFH  (ULF .<DPDPRWR  0LFKHOH3DUN 6RQHQ 5HSDUDWLRQV /DZ 5HGUHVV
%LDV"LQ,03/,&,75$&,$/ %,$6$&52667+(/$:VXSUDDW GLVFXVVLQJLPSOLFLWJHQGHU
ELDV LQ UHGUHVV  -HUU\ .DQJ HW DO $UH ,GHDO /LWLJDWRUV :KLWH" 0HDVXULQJ WKH 0\WK RI
&RORUEOLQGQHVV  - (03,5,&$/ /(*$/ 678'  –   VWXG\LQJ LPSOLFLW DWWLWXGHV
UHODWHGWR$VLDQDQG:KLWHOLWLJDWRUV VHHDOVR6DUD5%HQVRQ5HYLYLQJWKH'LVSDUDWH,PSDFW
'RFWULQHWR&RPEDW8QFRQVFLRXV'LVFULPLQDWLRQ$6WXG\RI&KLQY5XQQHOV70$56+$//
/5(9. 43, 44 (2005) (analyzing a court’s ruling “regarding the exclusion of Hispanic$PHULFDQV
&KLQHVH$PHULFDQVDQG)LOLSLQRAmericans from serving as grand jury forepersons”); -XVWLQ'
/HYLQVRQ.RLFKL+LRNL 6\XJR+RWWD,PSOLFLW%LDVin Hawai’i: An Empirical Study8+$:
/ 5(9     VWXG\LQJ LPSOLFLW VWHUHRW\SHV DQG DWWLWXGHV UHODWHG WR -DSDQHVH
$PHULFDQV:KLWHV1DWLYH+DZDLLDQVDQG0LFURQHVLDQVLQ+DZDL’LDVFRPSDUHGWRRWKHUVWDWHV
LQWKH8QLWHG6WDWHV -XVWLQ'/HYLQVRQ 'DQLHOOH<RXQJ,PSOLFLW*HQGHU%LDVLQWKH/HJDO
3URIHVVLRQ$Q(PSLULFDO6WXG\'8.( - *(1'(5 /  32/’<   VWXG\LQJLPSOLFLW
JHQGHU ELDVHV UHODWHG WR ZRPHQ LQ WKH OHJDO SURIHVVLRQ  'DUUHQ 6HLML 7HVKLPD$“+DUG\
+DQGVKDNH6RUt of Guy”: The Model Minority and Implicit Bias About Asian Americans in&KLQ
Y 5XQQHOV  $6,$1 3$& $0 /-  (2006) (finding “a stronger implicit association
between white and American than between Asian and American”).

 6HHVXSUDQRWHV–



@

A NATIONAL EMPIRICAL STUDY OF JUDICIAL STEREOTYPES





LPSOLFLW VWHUHRW\SHV WRZDUGV :KLWHV DQG &KULVWLDQV  7KHVH QHJDWLYH
VWHUHRW\SHV DVVRFLDWH $VLDQV DQG -HZV ZLWK LPPRUDO WUDLWV VXFK DV
“JUHHG\” “GLVKRQHVW” DQG “FRQWUROOLQJ” DQG DVVRFLDWH :KLWHV DQG
&KULVWLDQV ZLWK PRUDO WUDLWV VXFK DV “WUXVWZRUWK\” “KRQHVW” DQG
“JLYLQJ”7KHVWXG\IXUWKHUIRXQGWKDWIHGHUDOGLVWULFWFRXUWMXGJHVZHUH
PDUJLQDOO\PRUHOLNHO\WRVHQWHQFH D-HZLVK GHIHQGDQWWR ORQJHUWHUPV
WKDQ D &KULVWLDQ GHIHQGDQW DQG VWDWH FRXUW MXGJHV ZHUH PRUH OLNHO\ WR
VHQWHQFHD:KLWHGHIHQGDQWWRORQJHUWHUPVWKDQDQ$VLDQGHIHQGDQW$
UHJUHVVLRQDQDO\VLVDOVRUHYHDOHGWKDWMXGJHV’DQWL-HZLVK SUR&KULVWLDQ 
LPSOLFLW VWHUHRW\SHV SUHGLFWHG VKRUWHU VHQWHQFHV IRU &KULVWLDQ
GHIHQGDQWV)LQDOO\ WKH VWXG\ UHYHDOHG YDULRXV MXGLFLDO GLIIHUHQFHV LQ
H[SOLFLW VHOIUHSRUWHG  QHJDWLYH DWWLWXGHV WRZDUGV $VLDQV DQG -HZV LQ
$PHULFDDQGLQ SDUWLFXODUDPRQJVWDWHMXGJHV DVFRPSDUHGWR IHGHUDO
MXGJHV  DQG DPRQJ MXGJHV WKDW VHOILGHQWLILHG DV HLWKHU &DWKROLF RU
3URWHVWDQW DVFRPSDUHGWRMXGJHVZKRUHSRUWHGQRUHOLJLRXVDIILOLDWLRQ 
3DUW , RI WKLV $UWLFOH FRQVLGHUV WKH FXUUHQW ODQGVFDSH RI NQRZOHGJH
UHJDUGLQJLPSOLFLWELDVLQWKHOHJDOV\VWHPKLJKOLJKWLQJWKHIDFWWKDWYHU\
OLWWOH LV NQRZQ DERXW MXGJHV’ LPSOLFLW ELDVHV DQG IDLUO\ OLWWOH LV NQRZQ
EH\RQGWKHZHOOGRFXPHQWHGFRQFHUQVUHODWLQJWRLPSOLFLWELDVHVWRZDUGV
$IULFDQ$PHULFDQV3DUW,,FRQWH[WXDOL]HVWKLVSURMHFWZLWKLQERWKVRFLDO
VFLHQFHDQGOHJDOVFKRODUVKLSUHODWHGWRWZRJURXSV$VLDQVDQG-HZVLQ
$PHULFD:HWHVWHGMXGJHV’LPSOLFLWELDVHVWRZDUGWKHVHJURXSVIRUWZR
PDLQUHDVRQVILUVWERWKRIWKHVHJURXSVKDYHEHHQSHUFHLYHGDVKDYLQJ
RYHUFRPHPDQ\RIWKHKLVWRULFDOEDUULHUVWKDWKLQGHUHGWKHLUSURJUHVVDQG
VHFRQGLIMXGJHVLQGHHGKDUERUQHJDWLYHLPSOLFLWELDVHVDJDLQVWHYHQWKH
PRVW IDYRUHG PLQRULW\ JURXSV RQH FRXOG SUHGLFW WKDW IXUWKHU UHVHDUFK
ZRXOGXQFRYHUDPDVVLYHUDQJHRIMXGLFLDOLPSOLFLWELDVHVDJDLQVWDZLGH
UDQJHRIOHVVSULYLOHJHGJURXSV7KLV3DUWWKHUHIRUHSUHVHQWVWKHHYROYLQJ
KLVWRULFDO UROH RI ERWK SRVLWLYH DQG QHJDWLYH VWHUHRW\SHV RI $VLDQV DQG
-HZVLQ$PHULFDDQGFRQFOXGHVZLWKDVXPPDU\RIPRGHUQVRFLDOVFLHQFH
ILQGLQJVWKDWFRQQHFWQHJDWLYHVWHUHRW\SHV—VSHFLILFDOO\WKRVHUHODWHGWR
WUXVWZRUWKLQHVV—ZLWK PHPEHUV RI ERWK JURXSV 3DUW ,,, SUHVHQWV WKH
PHWKRGVDQGUHVXOWVRIWKHHPSLULFDOVWXG\ZHFRQGXFWHG:HVWXGLHG
IHGHUDODQGVWDWHMXGJHVLQFOXGLQJIHGHUDOGLVWULFWFRXUWMXGJHVIURP
DOO&LUFXLWVSURYLGHGWKHPZLWKDUHDOLVWLFZKLWHFROODUFULPLQDOFDVH LQ
ZKLFKWKH\UHDGDERXWDQ$VLDQ:KLWH-HZLVKRU&KULVWLDQGHIHQGDQW 


 6HHGLVFXVVLRQLQIUD6XEVHFWLRQV,,,',,,'

 %HQQHWW /HYLQVRQ  +LRNL VXSUD QRWH  PDQXVFULSW DW –  :KHQ GDWD ZDV
FRPELQHGDFURVVDOOFRQGLWLRQVRIIHGHUDOWULDOMXGJHVDQGDOHVVHUSHUFHQWDJHRIRWKHUMXGJHV
JDYHWKHH[DFW PLQLPXPSRVVLEOHVHQWHQFH ,G PDQXVFULSWDW  7KLVUHVXOWOLNHO\UHIOHFWV D
ODUJHULVVXHUHODWHGWRWKH)HGHUDO6HQWHQFing Guidelines and judges’ perceptions of sentencing
VHYHULW\IRUZKLWHFROODUFULPH:HH[DPLQHWKHVHSDUWLFXODUVWXG\UHVXOWVLQWKHFRQWH[WRIWKH
)HGHUDO6HQWHQFLQJ&RPPLVVLRQLQDVHSDUDWHDUWLFOH,G

 6HHLQIUD6XEVHFWLRQ,,,'

 6HHLQIUD6XEVHFWLRQ,,,'
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DVNHGWKHPWRVHQWHQFHWKHGHIHQGDQWLQDFFRUGDQFHZLWKDQDJUHHGXSRQ
SOHDEDUJDLQUDQJH FRQVLVWHQWZLWKWKH)HGHUDO6HQWHQFLQJ*XLGHOLQHV 
DQGWKHQWHVWHGERWKWKHLULPSOLFLWDQGH[SOLFLWELDVOHYHOV
3DUW,,,WKHQGLVFXVVHVWKHUHVXOWVRIWKHVWXG\ZKLFKIRXQGWKDW  
MXGJHV GLVSOD\HG VWURQJ WR PRGHUDWH QHJDWLYH LPSOLFLW ELDVHV WRZDUGV
$VLDQV DQG -HZV   VWDWH MXGJHV VHOIUHSRUWHG VWURQJHU DQWL$VLDQ
DWWLWXGHV WKDQ IHGHUDO MXGJHV   &DWKROLF DQG 3URWHVWDQW MXGJHV KHOG
VWURQJHUSUR&KULVWLDQDQWL-HZLVKELDVHVWKDQ“QRUHOLJLRQ”MXGJHV  
3URWHVWDQWMXGJHVVHOIUHSRUWHGVRPHVWURQJHUDQWL$VLDQELDVHVWKDQ“QR
UHOLJLRQ”MXGJHVDQG  SDUWLFLSDQWV’SUR&KULVWLDQDQWL-HZLVKLPSOLFLW
ELDV OHYHOV SUHGLFWHG VKRUWHU VHQWHQFLQJ RI D &KULVWLDQ GHIHQGDQW 7KH
VWXG\ IXUWKHU IRXQG WKDW IHGHUDO GLVWULFW FRXUW MXGJHV VHQWHQFHG RI
PDUJLQDOVWDWLVWLFDOVLJQLILFDQFH -HZLVKGHIHQGDQWVWRORQJHUVHQWHQFHV
WKDQ &KULVWLDQ GHIHQGDQWV DQG WKDW VWDWH FRXUW MXGJHV VHQWHQFHG $VLDQ
GHIHQGDQWVWRVKRUWHUVHQWHQFHVWKDQ:KLWHGHIHQGDQWV3DUW,9RIIHUV
VXJJHVWLRQV DERXW WKH QH[W VWDJH RI LPSOLFLW ELDV VFKRODUVKLS DQG
FRQFOXGHVE\FDOOLQJIRUDUREXVWH[SDQVLRQRIUHVHDUFK
,,03/,&,7%,$6-8'*(6$1'/(*$/6&+2/$56+,3(;3$1',1*
%(<21'%/$&.$1':+,7(
6FKRODUVKLSRQLPSOLFLWELDVKDVDOWHUHGsociety’sZD\RIXQGHUVWDQGLQJ
HWKQLF DQG UDFLDO GLVSDULWLHV LQ WKH OHJDO V\VWHP  7KDW ZRUN DQG LQ
SDUWLFXODUHPSLULFDOVWXGLHVFRQGXFWHGRQWKHUROHRIUDFHDQGLPSOLFLWELDV
KDVPDGHDSURIRXQGFRQWULEXWLRQWRODZDQGSROLF\OLWHUDWXUHERWKLQWKH
FULPLQDO MXVWLFH UHDOP DQG EH\RQG  %HFDXVH RI WKH FRQWLQXLQJ DQG


 )RU DQ H[WHQVLYH GHWDLOLQJ RI WKLV VHQWHQFLQJ UHVXOW VHH %HQQHWW /HYLQVRQ  +LRNL
VXSUDQRWH PDQXVFULSWDW– 

 Simply stated, the concept of implicit bias describes “the process whereby the human
PLQGDXWRPDWLFDOO\DQGXQLQWHQWLRQDOO\UHDFWVWRGLIIHUHQWJURXSVLQGLYHUJHQWZD\VDSURFHVVWKDW
FDQ KDYH unfortunate consequences.” Justin D. Levinson HW DO ,PSOLFLW 5DFLDO %LDV $ 6RFLDO
6FLHQFH2YHUYLHZLQ,03/,&,75$&,$/%,$6$&52667+(/$:VXSUDQRWHDW

 6HHLGDW–VHHDOVR-HUU\.DQJHWDO,PSOLFLW%LDVLQWKH&RXUWURRP8&/$/
5(9  

 6HHHJ.DQJHWDOVXSUDQRWHDW ILQGLQJWKDWH[SOLFLWDQGLPSOLFLWELDVHVLQ
IDYRURI:KLWHVDQGDJDLQVW$VLDQAmericans altered the evaluation of a litigator’s deposition)
-XVWLQ ' /HYLQVRQ )RUJRWWHQ 5DFLDO (TXDOLW\ ,PSOLFLW %LDV 'HFLVLRQPDNLQJ DQG
0LVUHPHPEHULQJ'8.( /-. 345, 350 (2007) (finding that “the race of a civil plaintiff or a
criminal defendant can act implicitly to cause people to misremember a case’s facts in racially
biased ways”)-XVWLQ'/HYLQVRQHWDO'HYDOXLQJ'HDWK$Q(PSLULFDO6WXG\RI,PSOLFLW5DFLDO
%LDVRQ-XU\(OLJLEOH&LWL]HQVLQ6L['HDWK3HQDOW\6WDWHV1<8 / 5(9  
>KHUHLQDIWHU /HYLQVRQ HW DO 'HYDOXLQJ 'HDWK@ ILQGLQJ WKDW GHDWKTXDOLILHG MXURUV KDUERUHG
VWURQJHULPSOLFLWDQGVHOIUHSRUWHGH[SOLFLWUDFLDOELDVHVWKDQH[FOXGHGMXURUV -XVWLQ'/HYLQVRQ
HWDO*XLOW\E\,PSOLFLW5DFLDO%LDV7KH*XLOW\1RW*XLOW\,PSOLFLW$VVRFLDWLRQ7HVW2+,267
-&5,0/$:  >KHUHLQDIWHU/HYLQVRQHWDO*XLOW\E\,PSOLFLW5DFLDO%LDV@ ILQGLQJ
WKDW SHRSOH LPSOLFLWO\ DVVRFLDWH %ODFN DQG *XLOW\ FRPSDUHG WR :KLWH DQG *XLOW\  -XVWLQ '
/HYLQVRQ  'DQLHOOH <RXQJ 'LIIHUHQW 6KDGHV RI %LDV 6NLQ 7RQH ,PSOLFLW 5DFLDO %LDV DQG
-XGJPHQWVRI $PELJXRXV (YLGHQFH  : 9$ / 5(9    ILQGLQJ WKDW “jurors
DXWRPDWLFDOO\DQGXQLQWHQWLRQDOO\HYDOXDWH>G@ambiguous trial evidence in racially biased ways”);
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RYHUZKHOPLQJ UDFLDO GLVSDULWLHV LQ $PHULFD HVSHFLDOO\ WKRVH UHODWHG WR
HPSOR\PHQW  HGXFDWLRQ  KRPH RZQHUVKLS  DQG FULPLQDO MXVWLFH 

5DFKOLQVNL HW DO VXSUD QRWH  DW  ILQGLQJ WKDW MXGJHV KDUERU WKH VDPH NLQGV RI LPSOLFLW
ELDVHVDVRWKHUVDQGWKDWWKHVHELDVHVFDQLQIOXHQFHWKHLUMXGJPHQW 

 %HWZHHQ  DQG WKH UDWLR RI XQHPSOR\PHQW UDWHV DPRQJ %ODFNV YHUVXV WKDW
DPRQJ:KLWHVZHUHEHWZHHQDQG1HLO,UZLQHWDOAmerica’s Racial Divide, Charted1<
7,0(6 $XJ    KWWSZZZQ\WLPHVFRPXSVKRWDPHULFDVUDFLDOGLYLGH
FKDUWHGKWPO"BU (YHQDPRQJSHRSOHZLWKVLPLODUOHYHOVRIHGXFDWLRQWKH%ODFNXQHPSOR\PHQW
UDWHLVKLJKHU,G)RUH[DPSOHLQDPRQJSHRSOHZLWKD%achelor’s degree or higher, the
XQHPSOR\PHQWUDWHIRU%ODFNVZDVFRPSDUHGZLWKIRU:KLWHV,G$GGLWLRQDOO\LQ
WKHPHGLDQZHHNO\HDUQLQJVRIIXOOWLPHZDJHDQGVDODU\ZRUNHUVZDVKLJKHUIRU
:KLWHV DQG DQ DQDO\VLV RI )HGHUDO 5HVHUYH GDWD E\ WKH 8UEDQ ,QVWLWXWH VXJJHVWV WKDW :KLWH
IDPLOLHVZHUHWLPHVDVZHDOWK\DV%ODFNIDPLOLHVLQ,G

 7KH GLVSDULWLHV DUH DSSDUHQW ERWK DW WKH OHYHO RI KLJKVFKRRO JUDGXDWLRQ DV ZHOO DV LQ
DGYDQFHGGHJUHHDWWDLQPHQW7DEOH(GXFDWLRQDO$WWDLQPHQWLQWKH8QLWHG6WDWHV—'HWDLOHG
7DEOHV86&(1686%85($8  KWWSZZZFHQVXVJRYKKHVVRFGHPRHGXFDWLRQGDWDFSV
/tables.html (under Table 1, click on hyperlinks for “Black alone” and “NonHispanic White alone”
IRUVWDWLVWLFV  LQFOXGLQJGDWDIURP%ODFNVDQGQRQ+LVSDQLF:KLWHV )RUH[DPSOH
in 2014, 32.5% of Blacks had attained a Bachelor’s or Associate’s degree or higher, compared to
RI:KLWHV,G,QRI:KLWHWR\HDUROGVZHUHHQUROOHGLQFROOHJHVDQG
XQLYHUVLWLHVFRPSDUHGWRRI%ODFNWR\HDUROGV686$1 $8'(7 $/ 86 '(3’72)
('8&1$7’/&75)25('8&67$7,67,&667$786$1'75(1'6,17+(('8&$7,212)5$&,$/$1'
(7+1,& *52836    KWWSQFHVHGJRYSXEVSGI ,Q RI %ODFN
FKLOGUHQKDGDPRWKHUZLWKat least a Bachelor’s degree, compared with 36% of White children.
,GDW%ODFN.VWXGHQWVDUHQHDUO\WKUHHWLPHVPRUHOLNHO\WREHKHOGEDFNDVWKHLU:KLWH
SHHUV /LQGVH\ &RRN 86 (GXFDWLRQ 6WLOO 6HSDUDWH DQG 8QHTXDO 86 1(:6  :25/' 5(3
-DQ$0 KWWSZZZXVQHZVFRPQHZVEORJVGDWDPLQHXVHGXFDW
LRQVWLOOVHSDUDWHDQGunequal (citing the U.S. Department of Education’s Civil Rights Data
&ROOHFWLRQ 2QWKH6$7EODFNVWXGHQWVKDGDPHDQVFRUHRIIRUFULWLFDOUHDGLQJDQGIRU
PDWKFRPSDUHGZLWKPHDQVFRUHVIRUZKLWHVWXGHQWVRIIRUFULWLFDOUHDGLQJDQGIRUPDWK
,G VDPH 

 $FFHVV WR KRPHRZQHUVKLS PD\ EH WKH PRVW LPSRUWDQW IDFWRU GULYLQJ WKH ZHDOWK JDS
EHWZHHQ %ODFNV DQG :KLWHV 6HH /DXUD 6KLQ 7KH 5DFLDO :HDOWK *DS :K\ D 7\SLFDO :KLWH
+RXVHKROG+DV7LPHVWKH:HDOWKRID%ODFN2QH)25%(6 0DU$0 KWWSZZZ
IRUEHVFRPVLWHVODXUDVKLQWKHUDFLDOZHDOWKJDSZK\DW\SLFDOZKLWHKRXVHKROGKDV
WLPHVWKHZHDOWKRIDEODFNRQHDDEFE VHH DOVR 7+20$6 6+$3,52 (7 $/ ,167 21
$66(76  62& 32/,&< 7+( 52276 2) 7+( :,'(1,1* 5$&,$/ :($/7+ *$3 (;3/$,1,1* 7+(
%/$&.:+,7((&2120,&',9,'(–  KWWSLDVSEUDQGHLVHGXSGIV$XWKRUVKDSLURWKRPDV
PUDFLDOZHDOWKJDSEULHISGI ILQGLQJWKDWLQDVWXG\RIIDPLOLHVRYHUDSHULRGRIWZHQW\ILYH
\HDUVWKHQXPEHURI\HDUVIDPLOLHVRZQHGWKHLUKRPHVZDVWKHODUJHVWSUHGLFWRURIWKHJDSLQZHDOWK
JURZWKE\UDFHLQIDPLOLHV ZLWKSRVLWLYH ZHDOWKJURZWKDFFRXQWLQJIRURIWKHGLIIHUHQFHLQ
UHODWLYH ZHDOWK JURZWK EHWZHHQ :KLWH DQG $IULFDQ$PHULFDQ IDPLOLHV  86 &(1686 %85($8
1(:6 5(6,'(17,$/ 9$&$1&,(6 $1' +20(2:1(56+,3 ,1 7+( 6(&21' 48$57(5  DW 
 KWWSZZZFHQVXVJRYKRXVLQJKYVILOHVFXUUHQWKYVSUHVVSGI ILQGLQJWKDWEHWZHHQ
DQGWKHKRPHRZQHUVKLSUDWHIRU%ODFNVZDV–FRPSDUHGWR–IRU:KLWHV 

 6RQMD % 6WDUU  0 0DULW 5HKDYL 0DQGDWRU\ 6HQWHQFLQJ DQG 5DFLDO 'LVSDULW\
$VVHVVLQJWKH5ROHRI3URVHFXWRUVDQGWKH(IIHFWVRI%RRNHU<$/(/-   H[SODLQLQJ
WKDWRQHLQQLQH%ODFNPHQEHWZHHQWKHDJHVRIWZHQW\DQGWKLUW\IRXULVEHKLQGEDUVDQG%ODFN
PDOHVDUHLQFDUFHUDWHGDWQHDUO\VHYHQWLPHVWKHUDWHRI:KLWHPDOHV 6RQMD%6WDUU 00DULW
5HKDYL 5DFLDO 'LVSDULW\ LQ )HGHUDO &ULPLQDO &KDUJLQJ DQG ,WV 6HQWHQFLQJ &RQVHTXHQFHV 
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PXFKRIWKHOHJDOVFKRODUVKLSKDVULJKWIXOO\IRFXVHGRQWKH%ODFN–:KLWH
SDUDGLJPRIUDFLDOLQMXVWLFH7KLVZRUNKDVHVWDEOLVKHGWKHQHHGIRUD
FRPSUHKHQVLYHH[DPLQDWLRQDQGV\VWHPLFUHVSRQVHWRLPSOLFLWUDFLDOELDV
WKDWVSDQVWKHHQWLUHOHJDOV\VWHPSHUKDSVEHJLQQLQJZLWKEXWFHUWDLQO\
QRW OLPLWHG WR MXGJHV 7KLV VHFWLRQ H[DPLQHV ZKDW LV NQRZQ DQG QRW
NQRZQ DERXW MXGJHV’ LPSOLFLW ELDVHV FRQVLGHUV WKH VXFFHVVHV DQG
OLPLWDWLRQV RI H[LVWLQJ HPSLULFDO ZRUN RQ LPSOLFLW ELDV LQ WKH ODZ DQG
RXWOLQHVKRZVRFLDOVFLHQWLVWVVWXG\LQJLPSOLFLWELDVKDYHRXWSDFHGOHJDO
VFKRODUV LQ XQGHUVWDQGLQJ KRZ LPSOLFLW ELDVHV RSHUDWH RXWVLGH RI WKH
%ODFN–:KLWHSDUDGLJP,WWKXVVHWVWKHVWDJHIRUthis Article’sHPSLULFDO
VWXG\ RI MXGJHV’ LPSOLFLW ELDVHV EH\RQG %ODFN DQG :KLWH VSHFLILFDOO\
UHJDUGLQJMXGLFLDOLPSOLFLWELDVHVUHODWHGWR$VLDQ$PHULFDQVDQG-HZV
$-XGJHV’,PSOLFLW%LDV$/LWWOH6WXGLHG'RPDLQ
:KHQORRNLQJDWWKHSRZHUIXOUDQJHRIZD\VWKDWLPSOLFLWELDVFDQOHDG
WRKDUPIRUVWHUHRW\SHGJURXSPHPEHUVLQWKHOHJDOV\VWHPSHUKDSVRQH
RIWKHPRVWLQWHUHVWLQJSODFHVWRORRNLVDWWKHUROHRIWKHMXGJH-XGJHV
SRVVHVVWUHPHQGRXVGLVFUHWLRQLQDYDVWUDQJHRIOHJDODUHDV,QFULPLQDO
ODZIRUH[DPSOHGLVFUHWLRQVSDQVWKHHQWLUHWULDOSURFHVVEHJLQQLQJZLWK

8QLY RI 0LFK /DZ  (FRQ :RUNLQJ 3DSHU 6HULHV :RUNLQJ 3DSHU 1R   
KWWSVVUQFRPDEVWUDFW  H[SODLQLQJ KRZ IHGHUDO FULPLQDO FKDUJLQJ DQG VHQWHQFLQJ
IRXQG WKDW RQ DYHUDJH %ODFNV UHFHLYH DOPRVW  ORQJHU VHQWHQFHV WKDQ FRPSDUDEOH :KLWHV
DUUHVWHG IRU WKH VDPH FULPHV DQG WKDW SURVHFXWRUV DUH PRUH OLNHO\ WR ILOH FKDUJHV FDUU\LQJ WKH
PDQGDWRU\PLQLPXPVHQWHQFHVDJDLQVW%ODFNV $UUHVW'DWD$QDO\VLV7RRO%85($8-86767$7
KWWSZZZEMVJRYLQGH[FIP"W\ GDWRRO VXUO DUUHVWVLQGH[FIP ODVW YLVLWHG -DQ   
VKRZFDVLQJWKDWLQWKHDUUHVWUDWHIRU%ODFNVZDVSHRSOHSHUFRPSDUHGWR
MXVWSHRSOHSHUIRU:KLWHV VHHDOVR0DUN:%HQQHWW$6ORZ0RWLRQ/\QFKLQJ"
7KH:DURQ'UXJV0DVV,QFDUFHUDWLRQ'RLQJ.LPEURXJK-XVWLFHDQGD5HVSRQVHWR7ZR7KLUG
&LUFXLW-XGJHV587*(56 / 5(9–   TXRWLQJ0,&+(//( $/(;$1'(5 7+(
1(:-,0&52:0$66,1&$5&(5$7,21,17+($*(2)&2/25%/,1'1(66   VWDWLQJWKDWLQ
RYHURIWKHGHIHQGDQWVLQIHGHUDOFRXUWVHQWHQFHGIRUGUXJWUDIILFNLQJRIIHQVHVZHUH
%ODFNRU+LVSDQLFDQGLQVRPHVWDWHV%ODFNPHQKDYHEHHQDGPLWWHGWRSULVRQRQGUXJFKDUJHVDW
UDWHVWZHQW\WRILIW\WLPHVJUHDWHUWKDQWKRVHRIZKLWHPHQ 

 6HHHJ/HYLQVRQHWDO*XLOW\E\,PSOLFLW5DFLDO%LDVVXSUDQRWHDWVHHDOVR
&KDUOHV 2JOHWUHH HW DO &ULPLQDO /DZ &RORULQJ 3XQLVKPHQW ,PSOLFLW 6RFLDO &RJQLWLRQ DQG
&ULPLQDO-XVWLFHLQ,03/,&,75$&,$/%,$6$&52667+(/$: supraQRWHDW-HQQLIHU/
(EHUKDUGWHWDO/RRNLQJ'HDWKZRUWK\3HUFHLYHG6WHUHRW\SLFDOLW\RI%ODFN'HIHQGDQWV3UHGLFWV
&DSLWDO6HQWHQFLQJ2XWFRPHV36<&+2/ 6&,  7KHRGRUH(LVHQEHUJ 6KHUL
/\QQ -RKQVRQ ,PSOLFLW 5DFLDO $WWLWXGHV RI 'HDWK 3HQDOW\ /DZ\HUV  '(3$8/ / 5(9 
   TXHVWLRQLQJ ZKHWKHU LPSOLFLW UDFLDO ELDV LQIOXHQFHV WULDO MXGJH GHFLVLRQPDNLQJ 
/HYLQVRQVXSUDQRWHDW–-XVWLQ'/HYLQVRQ5DFH'HDWKDQGWKH&RPSOLFLWRXV0LQG
 '(3$8/ / 5(9  –   / 6RQJ 5LFKDUGVRQ  3KLOLS $WLED *RII ,PSOLFLW
5DFLDO %LDV LQ 3XEOLF 'HIHQGHU 7ULDJH  <$/( /-      H[DPLQLQJ
LPSOLFLWUDFLDOELDVLQWKHFRQWH[WRf the public defender’s office); 5REHUW-6PLWK -XVWLQ'
/HYLQVRQ 7KH ,PSDFW RI ,PSOLFLW 5DFLDO %LDV RQ WKH ([HUFLVH RI 3URVHFXWRULDO 'LVFUHWLRQ 
6($77/(8/5(9  
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EDLO GHFLVLRQV DQG FXOPLQDWLQJ LQ VHQWHQFLQJ  6LPLODUO\ MXGJHV DUH
DOZD\V SUHVHQW XQOLNH LQGLYLGXDO MXURUV ZKR DUH QRW SUHVHQW LQ PDQ\
OHJDOSURFHHGLQJVDUHQRWSUHVHQWGXULQJLPSRUWDQWOHJDOGHFLVLRQVHYHQ
GXULQJ MXU\ WULDOV DQG PD\ QHYHU VLW RQ DQRWKHU MXU\  WKH FXPXODWLYH
FRXUWURRP LPSDFW RIDQLQGLYLGXDOMXGJH’V LPSOLFLWELDVDV ZHOODVWKH
SRWHQWLDOLPSDFWRID“GHELDVHG”MXGJHLVFRQVLGHUDEOH+RZHYHURQO\
RQH HPSLULFDO VWXG\ KDV H[DPLQHG WKH UROH RI WKH MXGJH ZLWK UHJDUG WR
LPSOLFLW ELDV  1R VWXGLHV KDYH WHVWHG WKH LPSOLFLW ELDV OHYHOV RI 86
GLVWULFWFRXUWRUPDJLVWUDWHMXGJHVDQGQRVWXGLHVKDYHH[DPLQHGMXGJHV’
LPSOLFLWELDVHVWRZDUGVVWHUHRW\SHGJURXSVEH\RQG%ODFNDQG:KLWH
&RQVLGHULQJWKHWUHPHQGRXVGLVFUHWLRQMXGJHVSRVVHVVWKURXJKRXWWKH
$PHULFDQ OHJDO V\VWHP LW LV VXUSULVLQJ WKDW WKH UROH RI LPSOLFLW ELDV LQ
$PHULFDQMXGJHVKDVODUJHO\EHHQXQH[DPLQHGHPSLULFDOO\$OWKRXJKD
UDQJH RI VFKRODUV PD\ IUHTXHQWO\ DOOXGH WR SRWHQWLDO ELDVHV LQ MXGLFLDO
GHFLVLRQV  RQO\ RQH VWXG\ KDV LQ IDFW PHDVXUHG ZKHWKHU MXGJHV KROG
VLPLODUW\SHVRILPSOLFLWELDVDVWKHUHVWRIWKHSRSXODWLRQDQGWKDWVWXG\
RQO\ LQYHVWLJDWHG RQH W\SH RI LPSOLFLW ELDV  ,Q WKLV VWXG\ 3URIHVVRU
-HIIUH\5DFKOLQVNLDQGKLVFROOHDJXHVFRQGXFWHGDVWXG\RIVWDWHRU
ORFDO WULDO MXGJHV DW WKUHH GLIIHUHQW MXGLFLDO FRQIHUHQFHV -XGJHV ZHUH
WHVWHG ERWK XVLQJ DQ ,PSOLFLW $VVRFLDWLRQ 7HVW ,$7  DQG D VHSDUDWH
SULPLQJ PHDVXUH ,Q WKH ,$7 SRUWLRQ RI WKH VWXG\ MXGJHV FRPSOHWHG
ZKDWLVNQRZQDVWKH%ODFN–:KLWHDWWLWXGH,$7,QWKLVYDULDWLRQRIWKH


 6HH5LFKDUG%6SLQGOH-XGLFLDO'LVFUHWLRQLQ&RPPRQ/DZ&RXUWV:$6+ /((/
5(9– ) (discussing the wide range of a judge’s discretionLQFOXGLQJ
a judge’s discretion to grant or refuse a continuance DSSO\ WKH UXOHV RI HYLGHQFH DQG GHFLGH
SUREDWLRQEDLODQGPDWWHUVRISURFHGXUHVXFKDVFKDQJHRIYHQXHVHWWLQJDVLGHRUGHURIGLVPLVVDO
VHWWLQJDVLGHPRWLRQIRUGHIDXOWVHWWLQJDVLGHGHIDXOWMXGJPHQWH[WHQVLRQRIWLPHVHSDUDWLRQRI
GHIHQGDQWV RQ MRLQW WULDO FRQVROLGDWLQJ VHYHUDO WRUW DFWLRQV DPHQGPHQW RI SOHDGLQJV SUHWULDO
H[DPLQDWLRQRIVWDWH’VHYLGHQFHLQDFULPLQDOFDVHFKDQJLQJSOHDFRPSHOOLQJHOHFWLRQRUGHURI
SXWWLQJ RQ HYLGHQFH DQG GHFODULQJ D PLVWULDO  VHH DOVR 0DUN 2VOHU  0DUN : %HQQHWW $
“Holocaust in Slow Motion?” America’s Mass Incarceration and the Role of Discretion 
'(3$8/ - 62& -867   VWDWLQJWKDWSULRUWRWKH866HQWHQFLQJ*XLGHOLQHV
HVWDEOLVKHGLQMXGJHVKDGYLUWXDOO\XQOLPLWHGGLVFUHWLRQDQGHYHQQRZDIWHUWKH*XLGHOLQHV
KDYHEHHQGHHPHGDGYLVRU\MXGJHVLQWKHLUGLVFUHWLRQUHPDLQFRPPLWWHGWRWKH*XLGHOLQHV 

 6HH5DFKOLQVNLHWDOVXSUDQRWHDW

 6HHLGDW ILQGLQJWKDWMXGJHVKDUERUWKHVDPHNLQGVRILPSOLFLWELDVHVDVRWKHUV
DQGWKDWWKHVHELDVHVFDQLQIOXHQFHWKHLUMXGJPHQW 

 6HHHJ%HQQHWWVXSUDQRWHDW+\PDQVXSUDQRWHDW–

 5DFKOLQVNLHWDOVXSUDQRWHDW1197 (“In this Article, we report the results of the first
study of implicit racial bias among judges.”).

 6HHLGDW–Q ILQGLQJWKDWLQWZRRIWKHVHWKUHHMXGLFLDOWUDLQLQJV
MXGJHVSUHVXPDEO\ZHUHXQDZDUHRIWKHWRSLFRIWKHVWXG\DQGLQWKHWKLUGWUDLQLQJMXGJHVKDG
voluntary chosen to attend a session that referenced the “unconscious bias” topic in conference
PDWHULDOV 

 ,GDW

 ,GDW
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,$7MXGJHVFDWHJRUL]HGSKRWRVRI:KLWHDQG%ODFNIDFHVZLWKSRVLWLYH
DWWLWXGHZRUGV HJSHDFHSOHDVXUHIULHQG RUQHJDWLYHDWWLWXGHZRUGV
HJ QDVW\ HYLO DZIXO  DV TXLFNO\ DV SRVVLEOH  7KH UHVHDUFKHUV
K\SRWKHVL]HGWKDWMXGJHVZRXOGGLVSOD\WKHVDPHLPSOLFLWELDVHVDVKDYH
EHHQIRXQGLQWKHUHVWRIWKHSRSXODWLRQ—MXGJHVZRXOGDVVRFLDWH%ODFN
ZLWKEDGDQG:KLWHZLWKJRRG
7KHVHFRQGSDUWRIWKHVWXG\LQYROYHGDQRQFRQVFLRXVSULPLQJWDVNLQ
ZKLFKWKHH[SHULPHQWHUVUDSLGO\IODVKHGFRGHGZRUGV HJGUHDGORFNV
KRRGUDSIRUWKH%ODFNSULPHVXPPHUVWUHVVWUXVWIRUWKHFRQWUROJURXS
SULPH  RQ WKH MXGJH SDUWLFLSDQWV’ FRPSXWHU VFUHHQV DW KLJK VSHHGV 
)ROORZLQJ WKLV UDFLDO RU QRQUDFLDO LQ WKH FDVH RI WKH FRQWURO JURXS 
SULPLQJ WKH UHVHDUFKHUV DVNHG WKH MXGJHV WR FRPSOHWH VLPXODWHG WULDO
GHFLVLRQ WDVNV UHODWHG WR WZR MXYHQLOH GHIHQGDQWV RQH LQYROYLQJ D
VKRSOLIWLQJFDVHDQGWKHRWKHULQYROYLQJDUREEHU\FDVH7KHUHVHDUFKHUV
ZHUH LQWHUHVWHG ILUVW LQ ZKHWKHU MXGJHV ZKR KDG EHHQ QRQFRQVFLRXVO\
SULPHGZLWK%ODFNUHODWHGZRUGVZRXOGUHVSRQGWRWKHWULDOGHFLVLRQWDVNV
LQKDUVKHUZD\VDVFRPSDUHGWRMXGJHVZKRZHUHLQWKHFRQWUROJURXS
DQGVHFRQGZKHWKHUMXGJHV’,$7VFRUHVSUHGLFWHGELDVHGGHFLVLRQVRQWKH
GHFLVLRQPDNLQJWDVN
7KH UHVXOWV RI WKH VWXG\ VKRZHG WKDW RQ WKH ,$7 MXGJHV LQGHHG
KDUERUHGWKHDQWL%ODFNLPSOLFLWELDVHVWKDWWKHUHVWRIWKHSRSXODWLRQKDV
EHHQUHSHDWHGO\VKRZQWRSRVVHVV—MXGJHVPRUHUHDGLO\DVVRFLDWHG%ODFN
ZLWK EDG DQG :KLWH ZLWK JRRG  2Q WKH SULPLQJ WDVN KRZHYHU WKH
MXGJHVGLGQRWGLVSOD\WKHSUHGLFWHGUHVXOWV—MXGJHSDUWLFLSDQWVZKRZHUH
H[SRVHGWRWKHVXEOLPLQDOSULPLQJWKDWSUHVXPDEO\FRJQLWLYHO\WULJJHUHG
WKH UDFLDO FDWHJRU\ RI “%ODFN” ZHUH QRW KDUVKHU LQ WKHLU MXGJPHQWV DV
FRPSDUHGWRWKHFRQWUROJURXS,$7VFRUHVKRZHYHUZHUHVKRZQWREH
UHODWHG WR WKH MXGJHV’ XOWLPDWH GHFLVLRQV-XGJHV ZLWK KLJKHU LPSOLFLW
ELDVVFRUHVLQGHHGUHQGHUHGKDUVKHUMXGJPHQWVZKHQWKHMXGJHVKDGEHHQ
SULPHGZLWKWKHUDFLDOFDWHJRU\RI“%ODFN”
2WKHU WKDQ WKLV RQH VWXG\ KRZHYHU WKHUH KDYH EHHQ QR HPSLULFDO
H[DPLQDWLRQVRIMXGJHV’ LPSOLFLWELDVHVDQGQRVWXGLHVKDYHH[DPLQHG


 ,GDW–

 ,GDW–

 ,GDW QQ–

 ,GDW– H[SODLQLQJWKDWWKHUHVHDUFKHUVDOVRSUHVHQWHGWKHMXGJHVZLWKRQH
WULDOGHFLVLRQWDVNLQZKLFKWKHUHVHDUFKHUVH[SOLFLWO\LGHQWLILHGWKHUDFHRIWKHGHIHQGDQW 

 ,GDW

 ,G

 ,GDW(finding “astrong white preference among white judges” but “[t]he black
judges, by contrast, demonstrated no clear preference overall”)

 ,GDW

 ,GDW

 ,GDWThis finding was reported as being “marginally significant.” ,G
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MXGJHV’ LPSOLFLW ELDVHV RWKHU WKDQ ZLWK UHJDUG WR %ODFN DQG :KLWH $
VLJQLILFDQWQXPEHURIVFKRODUVKRZHYHUKDYHHPSLULFDOO\H[DPLQHGWKH
ZD\VLQZKLFKLPSOLFLWELDVDQGPRVWO\%ODFN–:KLWHELDVPDQLIHVWVLQ
WKHOHJDOV\VWHPDQGSDUWLFXODUO\LQWKHFULPLQDOMXVWLFHV\VWHP
%,PSOLFLW%LDVLQWKH/DZ(PSLULFDO6WXGLHV%ODFNDQG:KLWH
7KLV 6XEVHFWLRQ EULHIO\ UHYLHZV HPSLULFDO VWXGLHV WKDW GHPRQVWUDWH
ZKDW LV NQRZQ DERXW LPSOLFLW ELDV LQ WKH OHJDO V\VWHP 2XU UHYLHZ
GHPRQVWUDWHV WKDW GHVSLWH PDMRU SURJUHVV LQ WKH XQGHUVWDQGLQJ RI KRZ
LPSOLFLWELDVIXQFWLRQVLQWKHODZPRVWRIWKHZRUNKDVIRFXVHGRQWKH
%ODFN–:KLWHSDUDGLJPLQWKHILHOGRIFULPLQDOODZ1RVWXGLHVKDYHEHHQ
FRQGXFWHGRQIHGHUDOMXGJHVRUKDYHFRPSDUHGGLIIHUHQWW\SHVRIMXGJHV
WRHDFKRWKHU/LWWOHZRUNKDVDVVHVVHGKRZLPSOLFLWELDVPD\RSHUDWHLQ
WKH FRQWH[W RI RWKHU PLQRULW\ JURXSV VXFK DV $VLDQV DQG -HZV  7KH
HPSLULFDOVWXG\ZHGHVLJQHGDQGGHVFULEHLQ3DUW,,,VHHNVWREHJLQWRILOO
WKLVJDS
%HIRUHGHVFULELQJWKHFRQWULEXWLRQVRIPRGHUQVWXGLHVRQLPSOLFLWELDV
ZKLFK KDYH GLVSURSRUWLRQDWHO\ IRFXVHG RQ GLVFULPLQDWLRQ DJDLQVW
$IULFDQ$PHULFDQV LQ WKH FULPLQDO MXVWLFH V\VWHP ZH ZLVK WR
FRQWH[WXDOL]H WKH GLVFXVVLRQ ZLWK WKH VWRU\ EHKLQG RQH RI VRFLDO
SV\FKRORJ\’VHDUOLHUDQGPRVWLQWHUHVWLQJVWXGLHVZKLFKUDLVHVDUDQJHRI
LQWHUHVWLQJOHJDOTXHVWLRQVQRWRQO\DERXWWKHUROHRIUDFHLQSHUFHSWLRQV
RIEHKDYLRUDQGFULPLQDOLW\EXWDOVRDERXWWKHUROHRIVWHUHRW\SHGJURXSV
LQWKHODZPRUHJHQHUDOO\7KLVVWXG\FRQGXFWHGE\3URIHVVRUV*RUGRQ
: $OOSRUW DQG /HR 3RVWPDQ ZKR RULJLQDOO\ GHVLJQHG LW WR WHVW WKH
SV\FKRORJ\XQGHUO\LQJUXPRUVDOPRVWDFFLGHQWDOO\EHJDQDQHUDRIVWXG\
WKDWIRFXVHGRQWKHSRZHURIQHJDWLYHUDFLDOVWHUHRW\SHV,Q3URIHVVRUV
$OOSRUWDQG3RVWPDQ’VVWXG\SDUWLFLSDQWVYLHZHGDSLFWXUHRISDVVHQJHUV
RQ D VWUHHWFDU RQH RI ZKRP ZDV %ODFN   ,Q WKH SLFWXUH D :KLWH
SDVVHQJHUKROGVDUD]RUEODGHDQGD%ODFNSDVVHQJHULVHPSW\KDQGHG
$IWHUYLHZLQJWKHSLFWXUHSDUWLFLSDQWVZHUHDVNHGWRGHVFULEHWKHSLFWXUH
WR RWKHU SDUWLFLSDQWV ZKR KDG QRW VHHQ WKH SLFWXUH PXFK OLNH WKH
WUDGLWLRQDO“WHOHSKRQHJDPH”LQZKLFKVWRULHVWHQGWRWUDQVIRUPDVDVWRU\
LVWROGDQGUHWROG$VSDUWLFLSDQWVWROGDQGUHWROGWKHVWRU\WRRWKHUVWKH
VWRU\FKDQJHGDQGLWGLGVRLQDUDFLDOL]HGFRQWH[W$IWHUSDUWLFLSDQWV
KDG UHWROG WKH VWRU\ VHYHUDO WLPHV VRPH SDUWLFLSDQWV UHSRUWHG WKDW WKH



















6HHVXSUDQRWHV–
6HH6DGOHUHWDOVXSUDQRWHDW
6HH*25'21:$//3257 /(232670$17+(36<&+2/2*<2)58025–  
)RUDGHVFULSWLRQRIWKH$OOSRUWDQG3RVWPDQVWXG\VHH/HYLQVRQVXSUDQRWHDW
,G
,G
,G
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%ODFN SDVVHQJHU—QRW WKH :KLWH SDVVHQJHU—KHOG D UD]RU EODGH  ,Q
SV\FKRORJLFDO WHUPV WKH UHVXOWV RI WKH VWXG\ ZKLFK KDG RULJLQDOO\
IRFXVHGRQUHWHOOLQJDFFXUDF\ GHPRQVWUDWHGDVRXUFHDWWULEXWLRQHUURU—
WKHUD]RUEODGHSRVVHVVLRQVKLIWHGIURPRQHPHPRU\VRXUFH WKH:KLWH
SDVVHQJHU WRDQRWKHU WKH%ODFNSDVVHQJHU 
,IWKURXJKVWRU\WHOOLQJDNQLIHFDQVRPHKRZPLJUDWHIURPWKHKDQG
RID:KLWHSHUSHWUDWRUWRWKHKDQGRIKLVLQQRFHQW%ODFNQHLJKERUKRZ
GRHVRQHGHFRQVWUXFWDQGDQDO\]HDQ\ODZUHODWHGVWRU\WKDWGHSHQGVRQ
IDFWVVWRULHVDQGPHPRULHV HJHPSOR\PHQWKHDOWKFDUHULJKWVRI
QDWLYHSHRSOHVWD[SURSHUW\ "$QGKRZFDQRQHDQDO\]HWKHSODFHV
ZLWKLQHDFKODZUHODWHGVWRU\WKDWDUHVXVFHSWLEOHWRSRVVLEOHGLVWRUWLRQV
WULJJHUHGE\UDFLDORURWKHUJURXSEDVHGVWHUHRW\SHV"0RGHUQHPSLULFDO
VWXGLHVKDYHGRQHDIDLUO\JRRGMRELQEHJLQQLQJWKLVGLDORJXHEXWKDYH
OHIW PXFK XQGRQH 7KHVH VWXGLHV KDYH IRFXVHG XSRQ WKH FRJQLWLYH
HOHPHQWV RI HUURU WKDW QHJDWLYH LPSOLFLW DWWLWXGHV DQG VWHUHRW\SHV FDQ
LQWURGXFHLQWRODZDQGVRFLHW\UDQJLQJIURPSULYDWHDFWLRQWROHJLVODWLYH
SURJUHVVWRMXU\GHFLVLRQPDNLQJ:K\DUHYRWLQJFLWL]HQVIRUH[DPSOH
PRUHOLNHO\WRVLJQDSHWLWLRQWRHQGVRFDOOHG“WKUHHVWULNHV”ODZVZKHQ



 ,G

 ,G

 6HH 1DQF\ *HUWQHU  0HOLVVD +DUW (PSOR\PHQW /DZ ,PSOLFLW %LDV LQ (PSOR\PHQW
/LWLJDWLRQLQ,03/,&,75$&,$/%,$6$&52667+(/$:VXSUDQRWHDW– GLVFXVVLQJWKH
UROHLPSOLFLWELDVSOD\VLQHPSOR\PHQWGLVFULPLQDWLRQODZLQWKHFRXUWURRP 

 6HH 0LFKHOH *RRGZLQ  1DRPL 'XNH +HDOWK /DZ &RJQLWLYH %LDV LQ 0HGLFDO
'HFLVLRQ0DNLQJ LQ ,03/,&,7 5$&,$/ %,$6 $&5266 7+( /$: VXSUD QRWH  DW  –
GLVFXVVLQJ WKH WKUHDW RI LPSOLFLW ELDV WR PHGLFDO GHFLVLRQPDNLQJ WKH SK\VLFLDQ–SDWLHQW
UHODWLRQVKLS DQGTXDOLW\ RI FDUH DQG WKH FKDOOHQJHVRI FRPEDWWLQJ UDFLDO GLVFULPLQDWLRQ LQ WKH
KHDOWKFDUHV\VWHPJLYHQWKDWLPSOLFLWELDVLVRXWVLGHWKHVFRSHRI7LWOH9,RIWKH&LYLO5LJKWV$FW 

 6HH Serrano & Nu’uhiwa, VXSUD QRWH  DW – GLVFXVVLQJ KRZ LPSOLFLW ELDVHV
WRZDUG1DWLYH3HRSOHVDVIRUHLJQYLROHQWDQGQRQDFDGHPLFXQGHUJLUGPRGHUQEDUULHUVWR1DWLYH
VHOIJRYHUQDQFHVXFKDVOHJLVODWLRQFDVHlaw, and administrative action limiting Native peoples’
JRYHUQLQJSRZHU 

 6HH'RURWK\$%URZQ7D[/DZ,PSOLFLW%LDVDQGWKH(DUQHG,QFRPH7D[&UHGLWLQ
,03/,&,75$&,$/%,$6 $&52667+(/$:VXSUDQRWHDW– GLVFXVVLQJKRZLPSOLFLW
ELDVWRZDUG%ODFNVDQGZHOIDUHLQWKHHDUQHGLQFRPHWD[FUHGLWFRQWH[WKDVKDUPHGKDUGZRUNLQJ
:KLWHWD[SD\HUVOHGWRWKHIDLOXUHWRPRQLWRUQRQFRPSOLDQFHDQGODUJHLQVWDQFHVRIWD[IUDXGDQG
OHGWROLWWOHUHGXFWLRQRIWKHHUURUUDWHZKLFKZRXOGKHOSOLIWPRUHKDUGZRUNLQJ$PHULFDQVRXW
RISRYHUW\ 

 6HH0LFKHOOH:LOGH$QGHUVRQ 9LFWRULD&3ODQW3URSHUW\/DZ,PSOLFLW%LDVDQGWKH
5HVLOLHQFHRI6SDWLDO&RORUOLQHVLQ,03/,&,75$&,$/%,$6$&52667+(/$:VXSUDQRWHDW
– GLVFXVVLQJLPSOLFLWELDVLQWKHFRQWH[WRIUDFLDOO\RUGHUHGKRXVLQJQHLJKERUKRRGVDQG
PRUWJDJHPDUNHWVDQGWKHFKDOOHQJHVRIFRPEDWWLQJUDFLDOGLVFULPLQDWLRQLQWKHKRXVLQJDQGODQG
FRQWH[W JLYHQ WKDW LPSOLFLW ELDV LV RXWVLGH WKH VFRSH RI WKH )DLU +RXVLQJ $FW DQG RWKHU
DQWLGLVFULPLQDWLRQODZV 
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SULVRQLVGHSLFWHGDVOHVV%ODFN":K\DUHUHVXPHVZLWK:KLWHVRXQGLQJ
QDPHVPRUHOLNHO\WRHOLFLWDSKRQHFDOOIRUDMRELQWHUYLHZWKDQUHVXPHV
ZLWK%ODFNVRXQGLQJQDPHV":K\DUHJXQVIRUH[DPSOHPRUHTXLFNO\
LGHQWLILHG DQG FDWHJRUL]HGZKHQWKH\ DUHDVVRFLDWHGZLWK%ODFNIDFHV"
Why is a “for sale” home evaluated as being more desirable when there is
D SKRWR ZLWK D :KLWH IDPLO\ DV RSSRVHG WR D %ODFN IDPLO\  RQ WKH
PDQWOH"$QG KRZ LV LW WKDW PRFN MXURUV HYDOXDWH WKH VDPH DPELJXRXV
HYLGHQFH GLIIHUHQWO\ EDVHG RQ WKH perpetrator’s skin color?  7KHVH
TXHVWLRQV DUH OLNHO\ EHVW UHVROYHG E\ XQGHUVWDQGLQJ WKH DXWRPDWLF DQG
XQFRQWUROOHGQDWXUHRIJURXSEDVHGELDVLQWKHEURDGHUFRQWH[WRIWKHOHJDO
V\VWHP
$VXPPDU\ RILPSOLFLWELDVUHODWHGOHJDO VWXGLHVPD\KHOS EHJLQ WR
VLJQDOMXVWKRZEURDGWKHGLVFXVVLRQRILPSOLFLWELDVLQWKHODZFDQDQG
VKRXOG EH ZKHQ RQH FRQVLGHUV WKH LPSDFW RI JHQGHU GLVDELOLW\ UDFH
HWKQLFLW\ VH[XDOLW\ UHOLJLRQ ERG\ VKDSH QDWLRQDO RULJLQ DQG PRUH
1RWDEO\ KRZHYHU D ODUJH SURSRUWLRQ RI H[LVWLQJ LPSOLFLW ELDV VWXGLHV
IRFXVRQ$IULFDQ$PHULFDQVLQWKHFULPLQDOMXVWLFHV\VWHP7KHVHVWXGLHV
SURYHWREHDJUHDWH[DPSOHRIZKDWFDQFRPHQH[WDVUHVHDUFKHUVEHJLQ


 6HH 5HEHFFD & +HWH\  -HQQLIHU / (EHUKDUGW 5DFLDO 'LVSDULWLHV LQ ,QFDUFHUDWLRQ
,QFUHDVH$FFHSWDQFHRI3XQLWLYH3ROLFLHV36<&+2/ 6&,–   ILQGLQJWKDW
“[Z@KHQDSHQDOLQVWLWXWLRQZDVUHSUHVHQWHGDV‘PRUH%ODFN’SHRSOHZHUHPRUHFRQFHUQHGDERXW
FULPHDQGH[SUHVVHGJUHDWHUDFFHSWDQFHRISXQLWLYHSROLFLHVWKDQZKHQWKHSHQDOLQVWLWXWLRQZDV
UHSUHVHQWHGDV‘OHVV%ODFN’”).

 6HH0DULDQQH%HUWUDQG 6HQGKLO0XOODLQDWKDQ$UH(PLO\DQG*UHJ0RUH(PSOR\DEOH
WKDQ/DNLVKDDQG-DPDO"$)LHOG([SHULPHQWRQ/DERU0DUNHW'LVFULPLQDWLRQ $0 (&21
5(9   ILQGLQJWKDWVXEPLWWLQJUHVXPHVZLWK:KLWHVRXQGLQJQDPHVDVRSSRVHG
WR$IULFDQ$PHULFDQVRXQGLQJQDPHVUHVXOWHGLQPRUHFDOOEDFNVIRULQWHUYLHZVDQGILQGLQJ
WKDW FDOOEDFNV DUH DOVR PRUH UHVSRQVLYH WR UHVXPH TXDOLW\ IRU :KLWH QDPHV WKDQ IRU $IULFDQ
$PHULFDQQDPHV 

 6HH%.HLWK3D\QH3UHMXGLFHDQG3HUFHSWLRQ7KH5ROHRI$XWRPDWLFDQG&RQWUROOHG
3URFHVVHV LQ 0LVSHUFHLYLQJ D :HDSRQ  - 3(5621$/,7<  62& 36<&+2/    
ILQGLQJWKDWSDUWLFLSDQWVLGHQWLILHGJXQVIDVWHUZKHQSULPHGZLWK%ODFNIDFHVWKDQZLWK:KLWH
IDFHVDQGWKDWSDUWLFLSDQWVPLVLGHQWLILHGWRROVDVJXQVPRUHRIWHQZKHQSULPHGZLWKD%ODFNIDFH
WKDQZLWKD:KLWHIDFH VHHDOVR-RVKXD&RUUHOOHWDO7KH,QIOXHQFHRI6WHUHRW\SHVRQ'HFLVLRQV
WR6KRRW(85 - 62& 36<&+2/   ILQGLQJWKDWXVLQJDYLGHRJDPH
VLPXODWLRQSDUWLFLSDQWVZKRUHDGVWRULHVDERXW%ODFN YV:KLWH FULPLQDOVKDGLQFUHDVHGELDVLQ
WKHGHFLVLRQWRVKRRW%ODFNWDUJHWVDQGWKDWDQLQFUHDVHGQXPEHURIDUPHG%ODFNVLQWKHVLPXODWLRQ
OHGSDUWLFLSDQWVWRVKRRWDUPHG%ODFNVPRUHTXLFNO\WKDQDUPHG:KLWHV 

 6HH$QGHUVRQ 3ODQWVXSUDQRWHDWVHHDOVR&RXUWQH\0DULH%RQDP'HYDOXLQJ
%ODFN6SDFH%ODFN/RFDWLRQVDV7DUJHWVRI+RXVLQJDQG(QYLURQPHQWDO'LVFULPLQDWLRQ $XJ
  XQSXEOLVKHG3K'GLVVHUWDWLRQ6WDQIRUG8QLYHUVLW\  RQILOHZLWKWKH6WDQIRUG8QLYHUVLW\
/LEUDULHV  DUJXLQJWKDWSHRSOHGLVFULPLQDWHDJDLQVW%ODFNUHODWLYHWR:KLWHVSDFHHYDOXDWLQJ
DQGWUHDWLQJD%ODFNVSDFHPRUHSRRUO\DQGWKDWSHRSOHGHYDOXH%ODFN VSDFHUHODWLYHWR:KLWH
VSDFH 

 6HH/HYLQVRQ <RXQJVXSUDQRWHDW– SURSRVLQJDQGFRQILUPLQJWKH%LDVHG
(YLGHQFH +\SRWKHVLV ZKLFK “SRVLWV WKDW ZKHQ UDFLDO VWHUHRW\SHV DUH DFWLYDWHG MXURUV
DXWRPDWLFDOO\DQGXQLQWHQWLRQDOO\HYDOXDWHDPELJXRXVWULDOHYLGHQFHLQUDFLDOO\ELDVHGZD\V” 
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WR WKLQNDERXW LPSOLFLWELDVLQ EURDGHU FRQWH[WV ,QWKHFULPLQDO MXVWLFH
V\VWHPIRUH[DPSOHLPSOLFLWUDFLDOFXHVFDQHYHQLQIOXHQFHVRPHWKLQJ
DV IXQGDPHQWDO DV VRFLHWDO VXSSRUW IRU ODZ UHIRUP $ VWXG\ E\
SV\FKRORJLVWV 5HEHFFD & +HWH\ DQG -HQQLIHU / (EHUKDUGW IRXQG WKDW
ZKHQWKH\VKRZHG&DOLIRUQLDQVSKRWRJUDSKVGHSLFWLQJRYHULQFDUFHUDWLRQ
LQ WKH ZDNH RI WKH VWDWH’V KLJKO\ FULWLFL]HG “WKUHH VWULNHV ODZ” D
VLJQLILFDQWO\ ODUJHU SHUFHQWDJH RI FLWL]HQV ZHUH ZLOOLQJ WR VLJQ D UHDO
SHWLWLRQ XUJLQJ WKH UHSHDO RI WKH ODZ ZKHQ WKH SULVRQ SRSXODWLRQ ZDV
GHSLFWHGLQWKHSKRWRJUDSKVDVOHVV%ODFN5DFLDOFXHVFDQDIIHFWMXULHV
WRR)RULQVWDQFHRQHRIWKHDXWKRUVRIWKLV$UWLFOH3URIHVVRU-XVWLQ'
/HYLQVRQ VWXGLHG KRZ PRFNMXURUV UHPHPEHUHG “WULDO” LQIRUPDWLRQ
SUHVHQWHGWRWKHP+LVVWXG\IRXQGWKDWPRFNMXURUVZKRUHDGDERXWDQ
$IULFDQ$PHULFDQSHUSHWUDWRUKDGEHWWHUPHPRULHVRIWKHDJJUHVVLYHFDVH
IDFWVWKDQWKRVHZKRUHDGWKHVDPHFDVHEXWZLWKD:KLWHSHUSHWUDWRUD
SURFHVVWKHUHE\OLNHO\WRVNHZWKHLUVXEVHTXHQWMXGJPHQWV
,QRWKHUMXU\IRFXVHGVWXGLHV3URIHVVRU/HYLQVRQDQGKLVFROOHDJXHV
H[DPLQHGUDFHLQWKHFRQWH[WRIWKHSUHVXPSWLRQRILQQRFHQFHDQGIRXQG
WKDWPRFNMXURUVDXWRPDWLFDOO\DVVRFLDWHG%ODFNZLWK*XLOW\DQG:KLWH
ZLWK 1RW *XLOW\ RQ DQ ,$7,Q DGGLWLRQ WKH\ IRXQG WKDW PRFNMXURUV
ZHUH PRUH OLNHO\ WR HYDOXDWH DPELJXRXV HYLGHQFH DV JXLOWSURQH DIWHU
KDYLQJEULHIO\VHHQDVHFXULW\FDPHUDLPDJHRIDGDUNVNLQQHGSHUSHWUDWRU
DVFRPSDUHGWRDOLJKWHUVNLQQHGSHUSHWUDWRULQWKHVDPHLPDJH (YHQ
FULPLQDOGHIHQVHODZ\HUVDJURXSWKDWLVSUHVXPDEO\PRWLYDWHGWRDYRLG
UDFLDO ELDV FDQ EH VXVFHSWLEOH WR WKHVH ELDVHV 3URIHVVRUV 7KHRGRUH
(LVHQEHUJ DQG 6KHUL /\QQ -RKQVRQ IRXQG WKDW HYHQ FDSLWDO GHIHQVH
ODZ\HUVLPSOLFLWO\DVVRFLDWHG%ODFNZLWKEDGDQG:KLWHZLWKJRRGRQDQ
,$7WKDWWKH\FRQGXFWHG5HVHDUFKHUVODWHUIRXQGWKDWMXURUVHOLJLEOHWR
VLW RQ D GHDWK SHQDOW\ WULDO DFWXDOO\ KDUERUHG VWURQJHU %ODFN:RUWKOHVV
DQG :KLWH:RUWK LPSOLFLW DVVRFLDWLRQV WKDQ MXURUV ZKR ZRXOG QRW EH
DOORZHGWRVLWRQVXFKMXULHV)LQDOO\UHVHDUFKHUVKDYHQRWHGWKDWHYHQ
UDWLRQDOHVIRUSXQLVKPHQWPD\EHLQIXVHGZLWKLPSOLFLWUDFLDOELDV,QD
VWXG\3URIHVVRU5REHUW-6PLWKDQGKLVFROOHDJXHVIRXQGWKDWLQD
QDWLRQDOVWXG\MXU\HOLJLEOHFLWL]HQV RQDQ,$7 DFWXDOO\DVVRFLDWH%ODFN
ZLWK3D\EDFNDQG:KLWHZLWK0HUF\—FRUHSXQLVKPHQWFRQFHSWVWKDWDUH
VXSSRVHGO\ GHYRLG RI UDFLDO FRQWHQW DQG XQGHUOLH IDLU FULPLQDO
SXQLVKPHQW



















+HWH\ (EHUKDUGWVXSUDQRWHDW–
/HYLQVRQVXSUDQRWHDW
/HYLQVRQHWDO*XLOW\E\,PSOLFLW5DFLDO%LDVVXSUDQRWHDW
/HYLQVRQ <RXQJVXSUDQRWHDW–
(LVHQEHUJ -RKQVRQVXSUDQRWHDW
/HYLQVRQHWDO'HYDOXLQJ'HDWKVXSUDQRWHDW
6HH6PLWKHWDOVXSUDQRWHDW
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:HQHHGQRWUHFRXQWDOOVXFKLPSOLFLWELDVLQFULPLQDOODZVWXGLHVKHUH
7KHUHDUHTXLWHDUDQJHDQGPRVWRIWKHPOHDGWRWKHVDPHFRQFOXVLRQ
LPSOLFLWUDFLDOELDVFDQLQIOXHQFHOHJDOGHFLVLRQPDNLQJDWHYHU\VLQJOH
VWDJHRIWKHFULPLQDOMXVWLFHV\VWHPIURPODZPDNLQJWRSROLFLQJWRWKH
FRXUWURRP WR VHQWHQFLQJ DQG ILQDOO\ WR SDUROH  <HW RXWVLGH RI WKH
%ODFN–:KLWH SDUDGLJP DQG RXWVLGH RI FULPLQDO ODZ D NH\ WKHPH WKDW
HPHUJHV IURP WKLV UHVHDUFK UHYLHZ LV WKDW HPSLULFDO VWXG\ RI LPSOLFLW
ELDVHV LQ RWKHU OHJDO GRPDLQV ODJV EHKLQG VRFLDO VFLHQFH ILQGLQJV
SDUWLFXODUO\RXWVLGHWKHFRQWH[WRI%ODFNDQG:KLWH
&%H\RQG%ODFNDQG:KLWH6RFLDO6FLHQFHDQGWKH%LJ3LFWXUHRI
,PSOLFLW%LDV
&XUUHQW OHJDO VFKRODUVKLS KDV ODUJHO\ IDLOHG WR UHIOHFW IXOO\ WKH
H[WUDRUGLQDU\ EUHDGWK RI VRFLDO VFLHQFH ZRUN RQ LPSOLFLW ELDV
6SHFLILFDOO\IHZVFKRODUVKDYHFRQGXFWHGLPSOLFLWELDVOHJDOVFKRODUVKLS
RXWVLGH WKH %ODFN–:KLWH SDUDGLJP  DQG IHZ HPSLULFDO VWXGLHV KDYH
H[DPLQHGDQ\OHJDOGRPDLQRXWVLGHRIFULPLQDOODZ2QHPD\EHJLQWR
XQGHUVWDQGWKHVHVKRUWFRPLQJVRIOHJDOVFKRODUVKLSE\ORRNLQJILUVWWRWKH
ILHOG RI LPSOLFLW VRFLDO FRJQLWLRQ ZKHUH KXQGUHGV RI VWXGLHV KDYH
GRFXPHQWHGDZLGHUDQJHRILPSOLFLWELDVHVEH\RQG%ODFNDQG:KLWH
6RFLDO VFLHQWLVWV KDYH SXEOLVKHG KXQGUHGV RI DUWLFOHV GHGLFDWHG WR
H[SORULQJ LPSOLFLW ELDV LWV UDWLRQDOHV DQG LWV HIIHFWV  $OWKRXJK WKH


 6HH -RVKXD &RUUHOO HW DO The Police Officer’s Dilemma: Using Ethnicity to
'LVDPELJXDWH3RWHQWLDOO\7KUHDWHQLQJ,QGLYLGXDOV - 3(5621$/,7<  62& 36<&+2/
  (EHUKDUGWHWDOVXSUDQRWHDW-HQQLIHU/(EHUKDUGWHWDO6HHLQJ%ODFN
5DFH&ULPHDQG9LVXDO3URFHVVLQJ- 3(5621$/,7<  62& 36<&+2/
–   3KLOOLS $WLED *RII HW DO 1RW <HW +XPDQ ,PSOLFLW .QRZOHGJH +LVWRULFDO
'HKXPDQL]DWLRQDQG&RQWHPSRUDU\&RQVHTXHQFHV - 3(5621$/,7<  62& 36<&+2/
    $QQD 5REHUWV $V\PPHWU\ DV )DLUQHVV 5HYHUVLQJ D 3HUHPSWRU\ 7UHQG 
:$6+8/5(9  

 %XWVHHVXSUDQRWH

 %XWVHHHJ5DFKOLQVNLHWDOVXSUDQRWHDW ILQGLQJWKDWMXGJHVKDUERUWKHVDPH
NLQGVRILPSOLFLWELDVHVDVRWKHUVDQGWKDWWKHVHELDVHVFDQLQIOXHQFHWKHLUMXGJPHQW 

 6HHHJ&RUUHOOHWDOVXSUDQRWH, at 1103 (“The current studies examine whether
H[SHULPHQWDOPDQLSXODWLRQVGHVLJQHGWRLQFUHDVHWKHDFFHVVLELOLW\RIWKH%ODFNGDQJHUVWHUHRW\SH
H[DFHUEDWHELDVLQWKHGHFLVLRQWRVKRRW7KLVUHVHDUFKERUURZVIURPZRUNRQWKHPDOOHDELOLW\RI
implicit associations.”); VHHDOVR&RUUHOOHWDOVXSUDQRWHDW ILQGLQJWKDWLQDYLGHRJDPH
VLPXODWLRQSDUWLFLSDQWVZHUHDEOHWRPDNHWKHGHFLVLRQWRVKRRWDQDUPHGWDUJHWPRUHTXLFNO\DQG
PRUHDFFXUDWHO\LIWKHWDUJHWZDV %ODFN 3DWULFLD*'HYLQH6WHUHRW\SHVDQG3UHMXGLFH7KHLU
$XWRPDWLF DQG &RQWUROOHG &RPSRQHQWV  - 3(5621$/,7<  62& 36<&+2/    
VKRZLQJWKDWWKHFRQVHTXHQFHRIVXEFRQVFLRXVDFWLYDWLRQRIQHJDWLYHEODFNUDFLDOVWHUHRW\SHVLV
HYDOXDWLQJDPELJXRXVEHKDYLRUDVDJJUHVVLYH (EHUKDUGWHWDOVXSUDQRWHDW––
 ILQGLQJ WKDW LQGLYLGXDOV LQFOXGLQJ SROLFH RIILFHUV ZKR VDZ VSOLWVHFRQG LPDJHV W\SLFDOO\
DVVRFLDWHGZLWKFULPHSULRUWRFRPSOHWLQJDVWXG\ZHUHPRUHOLNHO\WRIRFXVWKHLUDWWHQWLRQRQDQ
LPDJHRID%ODFNPDQDVRSSRVHGWRWKH:KLWHPDQRQWKHVDPHVFUHHQHYHQWKRXJKWKH\GLGQRW
UHDOL]HZKHUHWKH\ZHUHORRNLQJ *RIIHWDOVXSUDQRWHDW VKRZLQJWKDWLQGLYLGXDOV
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UHVHDUFK LV WRR QXPHURXV WR UHFRXQW IXOO\ KHUH DQG WKHUH LV LQGHHG D
ZHDOWKRIUHVHDUFKGHPRQVWUDWLQJWKHSUHVHQFHDQGVRFLHWDOHIIHFWVRIDQWL
%ODFN LPSOLFLW ELDV LW LV KHOSIXO IRU WKH SXUSRVHV RI WKLV $UWLFOH WR
UHFRJQL]H WKH EUHDGWK RI WKLV UHVHDUFK EH\RQG %ODFN DQG :KLWH
5HVHDUFKHUV XVLQJ LPSOLFLW VRFLDO FRJQLWLRQ PHWKRGV VXFK DV WKH QRZ
ZHOONQRZQ,$7KDYHIRXQGWKDWDPDMRULW\RI$PHULFDQVFRQVLVWHQWO\
KROGDYDULHGUDQJHRILPSOLFLWELDVHV%HFDXVHRIWKHIOH[LELOLW\RIWKH
PHDVXUHV WKH ,$7 KDV DOORZHG UHVHDUFKHUV WR WHVW DQG VWDWLVWLFDOO\
FRQILUP WKH SUHVHQFH RI D KXJH UDQJH RI LPSOLFLW DVVRFLDWLRQV DQG
VWHUHRW\SHVLQFOXGLQJGHPRQVWUDWLQJWKDW$PHULFDQVLPSOLFLWO\DVVRFLDWH
$VLDQ$PHULFDQRU1DWLYH$PHULFDQZLWKIRUHLJQ :KLWHDV$PHULFDQ 
$UDE0XVOLP ZLWK EDG :KLWH DV *RRG   ZRPHQ ZLWK IDPLO\ PDOH
ZLWK WKH ZRUNSODFH JD\ DV EDG VWUDLJKW DV JRRG GLVDEOHG DV EDG

VXEFRQVFLRXVO\ DVVRFLDWH %ODFN IDFHV ZLWK DSHV DQG WKDW WKH DVVRFLDWLRQ RQFH WULJJHUHG FDQ
FKDQJHWKHZD\DQLQGLYLGXDOYLHZVYLROHQFHDJDLQVWD%ODFNSHUVRQ -RKQ7-RVWHWDO$'HFDGH
RI6\VWHP-XVWLILFDWLRQ7KHRU\$FFXPXODWHG(YLGHQFHRI&RQVFLRXVDQG8QFRQVFLRXV%ROVWHULQJ
RIWKH6WDWXV4XR32/36<&+2/   DUJXLQJWKDWSV\FKRORJLFDOO\WKHUHLV
DQXQFRQVFLRXVLGHRORJLFDOPRWLYHWKDWVXSSRUWVWKHVWDWXVTXRDQGWKDWWKLVPRWLYHH[SODLQVZK\
PHPEHUVRIPLQRULW\JURXSVVRPHWLPHVH[SUHVVSUHIHUHQFHVWRZDUGWKHPDMRULW\JURXS %ULDQ$
1RVHNHWDO3HUYDVLYHQHVVDQG&RUUHODWHVRI,PSOLFLW$WWLWXGHVDQG6WHUHRW\SHV(85 5(9
62&36<&+2/   VXPPDUL]LQJWKHUHVXOWVRIPRUHWKDQPLOOLRQ,$7UHVXOWVWKDW
VWXGLHGYDULRXVLPSOLFLWELDVHV 3D\QHVXSUDQRWHDW GLVFRYHULQJWKDWLQGLYLGXDOVZKR
VDZVSOLWVHFRQGLPDJHVRI%ODFNPHQSULRUWREHJLQQLQJDVWXG\ZHUHPRUHOLNHO\WRPLVLGHQWLI\
WRROVDVJXQVLQDWLPHGH[SHULPHQW /DXULH$5XGPDQ 5LFKDUG'$VKPRUH'LVFULPLQDWLRQ
DQG WKH ,PSOLFLW $VVRFLDWLRQ 7HVW  *5283 352&(66(6  ,17(5*5283 5(/     
VKRZLQJWKDWDQ,$7WKDWIRFXVHVRQUDFLDOVWHUHRW\SHVFDQVRPHWLPHVSUHGLFWWKHOLNHOLKRRGWKDW
VRPHRQHKDVSDUWLFLSDWHGLQRYHUWDFWVRIUDFLDOGLVFULPLQDWLRQLQWKHSDVW 

 6HH $QWKRQ\ * *UHHQZDOG HW DO 0HDVXULQJ ,QGLYLGXDO 'LIIHUHQFHV LQ ,PSOLFLW
&RJQLWLRQ7KH,PSOLFLW$VVRFLDWLRQ7HVW-3(5621$/,7< 62&36<&+2/  

 (J1RVHNHWDOVXSUDQRWHDW VXPPDUL]LQJGDWDIURP,$7VDQGVHOIUHSRUWV
DQG ILQGLQJ DPRQJ RWKHU WKLQJV WKDW SDUWLFLSDQWV PRUH HDVLO\ DVVRFLDWHG $VLDQ RU 1DWLYH
$PHULFDQIDFHVZLWK“Foreign” and European American faces with “American” VHHDOVR7KLHUU\
'HYRV 0DK]DULQ5%DQDML$PHULFDQ :KLWH"-3(5621$/,7< 62&36<&+2/
  ILQGLQJWKDW$VLDQAmericans as groups are less associated with the “American” FXOWXUH
WKDQDUH:KLWH$PHULFDQV 1RVHNHWDOVXSUDQRWHDW ILQGLQJWKDW1DWLYH$PHULFDQVDUH
LPSOLFLWO\YLHZHGDVOHVV$PHULFDQWKDQ:KLWH$PHULFDQV 

 (J.ULVWLQ$/DQHHWDO8QGHUVWDQGLQJDQG8VLQJWKH,PSOLFLW$VVRFLDWLRQ7HVW,9
:KDW:H.QRZ 6R)DU $ERXWWKH0HWKRGLQ,03/,&,70($685(62) $77,78'(6 %HUQG
:LWWHQEULQN 1RUEHUW6FKZDU]HGV  ILQGLQJWKDWEDVHGRQRYHUPLOOLRQRQOLQHWHVWV
RIVHYHQWHHQGLIIHUHQW,$7V“SDUWLFLSDQWVGHPRQVWUDWHGRQDYHUDJHJUHDWHUSRVLWLYLW\IRU:KLWH
RYHU%ODFN>DQG@2WKHU3HRSOHV QRQ$UDE0XVOLPV RYHU$UDE0XVOLPV” VHHDOVR-DLK\XQ3DUN
HWDO,PSOLFLW$WWLWXGHV7RZDUG$UDE0XVOLPVDQGWKH0RGHUDWLQJ(IIHFWVRI6RFLDO,QIRUPDWLRQ
%$6,&  $33/,(' 62& 36<&+2/   ILQGLQJWKDWSDUWLFLSDQWVH[KLELWHGDVWURQJ
LPSOLFLWSUHIHUHQFHIRU:KLWHRYHU$UDE0XVOLPQDPHV 

 (J/DQHHWDOVXSUDQRWHDW

 (JLGDW–
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DEOHG DV JRRG  REHVH DV EDG WKLQ DV JRRG ROG DV EDG \RXQJ DV
JRRG DQG VR PDQ\ RWKHUV ,Q PDQ\ RI WKHVH GRPDLQV $PHULFDQV’
VHOIUHSRUWHGDWWLWXGHVDQGVWHUHRW\SHV RIWHQYDU\ ZLGHO\IURPRUHYHQ
FRQIOLFW ZLWK WKHLU GRFXPHQWHG LPSOLFLW ELDVHV )RU H[DPSOH PRVW
$PHULFDQVZLOOVHOIUHSRUWWKDWWKH\FRQVLGHU1DWLYH$PHULFDQVWREHWKH
PRVW$PHULFDQRIDOOJURXSVEXWWKHVHVHOIUHSRUWVFRQWUDVWGHHSO\ZLWK
WKHLU LPSOLFLW DVVRFLDWLRQV UHYHDOHG E\ VFLHQWLILF WHVWLQJ  5HVHDUFKHUV
HVWLPDWHWKDWWKHYDVWPDMRULW\RI$PHULFDQVSRVVHVVWKHLPSOLFLWELDVHV
OLVWHG DERYH DQG PDQ\ RWKHUV WRR  7KXV UHVHDUFK KDV FRQVLVWHQWO\
VKRZQWKDWWKHSUDFWLFHRIVLPSO\DVNLQJSHRSOHDERXWWKHLUJURXSUHODWHG
DWWLWXGHV RU VWHUHRW\SHV FDSWXUHV RQO\ D OLPLWHG DPRXQW RI UHOHYDQW
LQIRUPDWLRQ
6RFLDOVFLHQWLVWVKDYHDOVRHPSOR\HGDYDULHW\RIPHWKRGVRWKHUWKDQ
WKH ,$7 WR WHVW KRZ LPSOLFLW ELDVHV DIIHFW FRJQLWLYH SURFHVVLQJ DQG
EHKDYLRUDFURVVDZLGHUDQJHRIJURXSV2IWKHPDQ\DUWLFOHVFKURQLFOLQJ
LPSOLFLW ELDV RXWVLGH RI WKH %ODFN–:KLWH SDUDGLJP FRQVLGHU RQH WKDW
GHPRQVWUDWHVKRZFHUWDLQDFWLRQVFDQVLPSO\DQGHDVLO\DFWLYDWHLPSOLFLW
ELDVLQSHRSOH’VPLQGV,QDQHPSLULFDOVWXG\UHVHDUFKHUVVKRZHGVWXG\
SDUWLFLSDQWV D YLGHR RI D UHVHDUFK DVVLVWDQW KROGLQJ FXH FDUGV WKDW
FRQWDLQHGXQILQLVKHGZRUGIUDJPHQWV2QHKDOIRIWKHSDUWLFLSDQWVVDZ
DQ$VLDQUHVHDUFKDVVLVWDQWLQWKHYLGHRDQGWKHRWKHUKDOIVDZD:KLWH
UHVHDUFK DVVLVWDQW  7KH FXH FDUGV WKDW WKH UHVHDUFK DVVLVWDQW KHOG
FRQWDLQHG LQFRPSOHWH ZRUGV VHYHUDO RI ZKLFK FRQIRUPHG WR $VLDQ


 (JLG

 (JLGDW

 (JLGDW–

 (JLGDW– ILQGLQJWKDWSHRSOHLPSOLFLWO\DVVRFLDWHPDOHVZLWKVFLHQFH IHPDOHV
ZLWKWKHOLEHUDODUWV OLJKWVNLQZLWKJRRGVNLQ GDUNVNLQZLWKEDGVNLQ DQG:KLWHZLWKKDUPOHVV
REMHFWV %ODFNZLWKZHDSRQV 

 6HH1RVHNHWDOVXSUDQRWHDW(finding that participants’ selfUHSRUWHGUHVSRQVHV
UHIOHFWHGWKHYLHZWKDW1DWLve Americans were more “American” than whites).

 6HH HJ $QWKRQ\ *UHHQZDOG 5DFH LQ $PHULFD 7KH ,QYLVLEOH +DQG RI WKH ,PSOLFLW
0LQG 36<&+2/ 72'$< $XJ    KWWSVZZZSV\FKRORJ\WRGD\FRPEORJWKHYLROHQW
PLQGUDFHLQDPHULFDWKHLQYLVLEOHKDQGWKHLPSOLFLWPLQG'HQQLV-XQLXV$33ROO86
0DMRULW\+DYH3UHMXGLFH$JDLQVW%ODFNV86$72'$< 2FW$0 KWWSZZZXVDWR
GD\FRPVWRU\QHZVSROLWLFVSROOEODFNSUHMXGLFHDPHULFD

 7KLV $UWLFOH GRHV QRW VXJJHVW KRZHYHU WKDW DVNLQJ SHRSOH DERXW WKHLU VHOIUHSRUWHG
ELDVHVLVDZDVWHRIWLPH,QGHHGWKHUHDUHWLPHVLQZKLFKSHRSOHZLOOLQGHHGDGPLWVXFKELDVHVRU
SUHIHUHQFHV DQG UHVHDUFKHUV VKRXOG VFUXWLQL]H WKHVH DGPLVVLRQV )RU H[DPSOH /HYLQVRQ DQG
FROODERUDWRUV IRXQG WKDW SDUWLFLSDQWV ZKR VHOIUHSRUWHG PRUH H[SOLFLW ELDV GLVSOD\HG PRUH
VHQWHQFLQJELDVLQDGHDWKSHQDOW\WDVN6HH/HYLQVRQHWDO'HYDOXLQJ'HDWKVXSUDQRWHDW


 'DQLHO 7 *LOEHUW  - *UHJRU\ +L[RQ 7KH 7URXEOH RI 7KLQNLQJ $FWLYDWLRQ DQG
$SSOLFDWLRQRI6WHUHRW\SLF%HOLHIV-3(5621$/,7< 62&36<&+2/  

 ,G
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VWHUHRW\SHV VXFK DV “32/,B(” “5,B(” “6B257” DQG “6B<”  7KH
UHVHDUFKHUV FKDOOHQJHG SDUWLFLSDQWV WR IRUPXODWH DV PDQ\ ZRUG
FRPSOHWLRQVDVWKH\FRXOGGXULQJDOLPLWHGWLPH7KHUHVHDUFKHUVIRXQG
WKDWSDUWLFLSDQWV ZKRVDZWKH$VLDQUHVHDUFKDVVLVWDQW FRPSOHWHGPRUH
$VLDQVWHUHRW\SHG ZRUGV 32/,7( 5,&( 6+257 $1' 6+<  DV
FRPSDUHGWRSDUWLFLSDQWVZKRVDZD:KLWHDVVLVWDQW
6XFK D VLPSOH VWXG\ FDQ KDYH PRUH FRPSOH[ LPSOLFDWLRQV
5HFRJQL]LQJWKHHDVHZLWKZKLFKDQHQWLUHQHWZRUNRIVWHUHRW\SHVEHFDPH
DFWLYDWHG DQG UHDGLO\ DYDLODEOH LQ FRJQLWLRQ LQ WKH VWXG\ RQH PLJKW
FRQVLGHUKRZHDVLO\JURXSPHPEHUVKLSFDQIXQFWLRQWRSULPHVWHUHRW\SHV
LQ WKH OHJDO V\VWHP 3DUWLFXODUO\ LQ WKH FRQWH[W RI MXGJLQJ RQH FRXOG
SUHGLFWWKDWDMXGJHFRXOGSLFNXSRQDKXJHUDQJHRIFXHV DSSHDUDQFHRI
DSHUVRQRUFDWHJRUL]DWLRQRIDODVWQDPHDVWKHVLPSOHVWH[DPSOHV DQG
WKDW WKRVH FXHV FRXOG SRWHQWLDOO\ ZRUN WR UDSLGO\ DFWLYDWH RQH RU PRUH
QHWZRUNVRIVWHUHRW\SHV
7KH QH[W 3DUW EXLOGV XSRQ WKLV GLVFXVVLRQ RI LPSOLFLW ELDV EH\RQG
%ODFNDQG:KLWHDQGVHWVWKHVWDJHIRUthis Article’sHPSLULFDOVWXG\E\
FRQVLGHULQJZK\LWPLJKWEHLPSRUWDQWWRHPSLULFDOO\LQYHVWLJDWHMXGLFLDO
LPSOLFLWELDVHVUHODWHGWR$VLDQ$PHULFDQVDQG-HZV
,,%,$6(6%(<21'%/$&.$1':+,7($6,$16$1'-(:6,1$0(5,&$
$OWKRXJKWKHYDVWPDMRULW\RIOHJDOVFKRODUVKLSRQLPSOLFLWELDVKDV
GHDOW ZLWK $IULFDQ$PHULFDQV DQG WKH KDUPIXO VWHUHRW\SHV WKDW FDQ
LQIOXHQFHDUDQJHRIDUHDVDFURVVWKHODZ QDPHO\DJJUHVVLYHVWHUHRW\SHV
VXFKDVYLROHQFH WKHUHLVGHWDLOHGHPSLULFDOUHVHDUFKIURPWKHVRFLDO
VFLHQFHVWKDWGRFXPHQWVWKHKLVWRU\RIGLVFULPLQDWLRQERWKH[SOLFLWDQG
LPSOLFLWDJDLQVWERWK$VLDQ$PHULFDQVDQG-HZVLQ$PHULFD:LWKLQ


 ,G

 ,G

 ,GDW

 6HHVRXUFHVFLWHGVXSUDQRWH

 -XVWLQ ' /HYLQVRQ 8QGHUVWDQGLQJ WKH )XOO ,PSDFW RI ,PSOLFLW %LDV LQ WKH &ULPLQDO
-XVWLFH6\VWHP)URP/DZPDNLQJWR3DUROHDQG%DFN$JDLQ3UHVHQWDWLRQDWWKH8QLYHUVLW\RI
Hawai’L/DZ5HYLHZ&RQIHUHQFH -DQ  RQILOHZLWKDXWKRU 

 6HHVXSUDQRWHDQGDFFRPSDQ\LQJWH[W7KLV$UWLFOHXVHVthe term “AsianAmerican”
LQ IXOO UHFRJQLWLRQ RI WKH PXOWLSOH PHDQLQJV RI WKH WHUP DQG WKH ULVNV RI JURXSLQJ WRJHWKHU DOO
$PHULFDQ SHRSOH RI $VLDQ GHVFHQW $V D +DUYDUG /DZ 5HYLHZ QRWH GLVFXVVHV WKLV GHVFULSWRU
“obscures not only the differences among Asian$PHULFDQLQGLYLGXDOVTXDLQGLYLGXDOVEXWDOVR
WKHKLVWRULFGLVSXWHVWKDWKDYHVHSDUDWHG$VLDQSHRSOHV0RUHRYHULWKHOSVFRQFHLYHLQGLYLGXDOV
DVFRPSRQHQWVRIPRQROLWKLFEORFVGHILQed primarily by common physical traits.” 1RWH5DFLDO
9LROHQFH$JDLQVW$VLDQ$PHULFDQV+$59/5(9  VHHDOVR0DVDNR,LQR
Asian Americans Under the Influence of “Japan Bashing”$0 678' ,17’/   
(“Asian Americans arH GLYHUVH 7KH\ DUH SHRSOH ZKR DUH RU ZKRVH DQFHVWRUV DUH IURP VXFK
countries in Asia as China, Japan, Korea, the Philippines, India, Vietnam, Laos, and Cambodia.”). 

 %58&((%/$,1(81'(567$1',1*7+(36<&+2/2*<2) ',9(56,7<   VWDWLQJ
WKDW“[s]tereotypes of Jews have long included a mix of positive and negative attributes” such as
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OHJDOGLVFRXUVHWKHUHKDVEHHQDGHHSDQGHQJDJHGGLVFRXUVHIRFXVLQJRQ
YDULRXVHOHPHQWVRILQMXVWLFHZLWKLQ$PHULFDQODZDQGVRFLHW\SULPDULO\
IRFXVLQJ RQ WKH $VLDQ$PHULFDQ H[SHULHQFH  EXW DOVR RQ WKH -HZLVK
H[SHULHQFH  %HFDXVH PDQ\ SHUFHLYH ERWK RI WKHVH JURXSV DV “PRGHO

LQWHOOLJHQFH VKUHZGQHVV DPELWLRQ VXFFHVV OR\DOW\ WR IDPLO\ GLVKRQHVW\ PRQH\ ORYLQJ DQG
UXWKOHVVQHVV  %$55< $ .260,1  $5,(/$ .(<6$5 %5$1'(,6 &75  75,1,7< &2// 1$7,21$/
'(02*5$3+,&6859(<2)$0(5,&$1-(:,6+&2//(*(678'(176$17,6(0,7,605(3257–
   KWWSZZZEUDQGHLVFHQWHUFRPLPDJHVXSORDGVDUWLFOHXSORDGVWULQLW\$QWL6HPLWLVPSGI
ILQGLQJWKDWLQDVXUYH\RIVHOILGHQWLILHG-HZLVKVWXGHQWVDWILIW\ILYHXQLYHUVLW\DQGIRXU\HDU
college campuses, 54% of Jewish students “reported having been subject to or witnessing anti
Semitism on their campus”);'DQLHO.DW] .HQQHWK%UDO\5DFLDO6WHUHRW\SHVRI2QH+XQGUHG
&ROOHJH6WXGHQWV-$%1250$/ 62&36<&+2/   ILQGLQJWKDWLQ
ZKHQUHVHDUFKHUVDVNHGRQHKXQGUHG3ULQFHWRQVWXGHQWVWRVHOHFWWUDLWVIURPDOLVWRIHLJKW\IRXU
DGMHFWLYHV WKDW PDWFKHG -HZV WKH WRS WZHOYH FKRVHQ WUDLWV IRU -HZV ZHUH VKUHZG  
PHUFHQDU\   LQGXVWULRXV   JUDVSLQJ   LQWHOOLJHQW   DPELWLRXV   VO\
 OR\DOWRIDPLO\WLHV  SHUVLVWHQW  WDONDWLYH  DJJUHVVLYH  DQGYHU\
UHOLJLRXV   5XGPDQ  $VKPRUH VXSUD QRWH  DW   ILQGLQJ WKDW UHVXOWV RI D
-HZLVK&KULVWLDQ QHJDWLYHSRVLWLYH WUDLWV ,$7 SUHGLFWHG UHFRPPHQGHG EXGJHW FXWV HFRQRPLF
GLVFULPLQDWLRQ IRU-HZLVKRUJDQL]DWLRQV (GZDUGV66KDSLUR-HZVZLWK0RQH\-8'$,60
8 (1987) (“The association of Jews with monH\ZDVDVWDSOHRI$PHULFDQDVZHOODVRI%ULWLVK
OLWHUDWXUH RI WKH QLQHWHHQWK DQG HDUO\ WZHQWLHWK FHQWXU\.”); 6WDFH\ %XUOLQJ -HZV 0RQH\ DQG
,PDJH3+,/$,148,5(5(Jan. 11, 2009) (“Jews gravitated toward finance and trade centuries ago,
ZKHQPRUHKLJKO\YDOXHGUROHVLQDJUDULDQVRFLHWLHV—ODQGRZQHUDQGZDUULRU—ZHUHGHQLHGWR
WKHP(DUO\&KULVWLDQVZHUHEDQQHGIURPORDQLQJPRQH\DWLQWHUHVWWRIHOORZ&KULVWLDQVEXWWKH\
needed loans and Jews took on that role.”)

 (J0LQJ:&KLQKeynote Address: “Fairness or Bias?: A Symposium on Racial and
(WKQLF&RPSRVLWLRQDQG$WWLWXGHVLQWKH-XGLFLDU\” $6,$1 /-–  +DUYH\
*HH$VLDQ$PHULFDQVDQG&ULPLQDO/DZDQG&ULPLQDO3URFHGXUH$0LVVLQJ&KDSWHUIURPWKH
5DFH-XULVSUXGHQFH$QWKRORJ\*(2-/ 02'&5,7,&$/5$&(3(563  -RX
&KL+R7KH&DOOIRUDQG5ROHRI$VLDQ/DZ\HUVLQWKH'HHS6RXWK6($77/(-62&-867
  'DUUHQ/HQDUG+XWFKLQVRQ,JQRULQJWKH6H[XDOL]DWLRQRI5DFH+HWHURQRUPDWLYLW\
&ULWLFDO5DFH7KHRU\DQG$QWL5DFLVW3ROLWLFV%8)) / 5(9––  1DU\
.LP7RR6PDUWIRU+LV2ZQ*RRG"7KH'HYROXWLRQRIa “0RGHO”$VLDQ$PHULFDQ6WXGHQW
$6,$1$0/-–  0DUL-0DWVXGD9RLFHVRI$PHULFD$FFHQW$QWLGLVFULPLQDWLRQ
/DZ DQG D -XULVSUXGHQFH IRU WKH /DVW 5HFRQVWUXFWLRQ  <$/( /-  –  
6HWVXNR 0DWVXQDJD 1LVKL 3HUFHSWLRQV DQG 'HFHSWLRQV &RQWHPSRUDU\ 9LHZV RI $VLDQ
$PHULFDQVLQ$/22.%(<21'7+(02'(/0,125,7<,0$*(– *UDFH<XQHG 1RWH
VXSUDQRWHDW5KRGD-<HQ5DFLDO6WHUHRW\SLQJRI$VLDQVDQG$VLDQ$PHULFDQVDQG,WV
(IIHFWRQ&ULPLQDO-XVWLFH$5HIOHFWLRQRQWKH:D\QH/R&DVH$6,$1/-  

 (J.HQQHWK/0DUFXV-XULVSUXGHQFHRIWKH1HZ$QWL6HPLWLVP:$.()25(67/
5(9   QRWLQJWKDWWKHYLHZRI-HZVLQ$PHULFDRQO\DVDUHOLJLRXVJURXSDQGQRW
DVDUHOLJLRXVHWKQLFRUUDFLDOJURXSLVSUREOHPDWLFLQFODLPVRIGLVFULPLQDWLRQEDVHGRQUDFHRU
QDWLRQDORULJLQ VHHDOVR9,&725,$6$.(5:2(67(+(15<)25'’6:$521-(:6$1'7+(/(*$/
%$77/( $*$,167 +$7( 63((&+   GHWDLOLQJWKHGLVFULPLQDWLRQDJDLQVW-HZVLQWKHV
LQWKHFRQWH[WRI6DSLURY)RUG 'DQLHO0+LQNOH3HUHPSWRU\&KDOOHQJHV%DVHGRQ5HOLJLRXV
$IILOLDWLRQ $UH 7KH\ &RQVWLWXWLRQDO"  %8)) &5,0 / 5(9     SURSRVLQJ WKDW
UHPRYLQJ-HZLVKMXURUVEDVHGRQWKHDVVXPSWLRQWKDW-HZVDUHLQWHOOLJHQWPD\OHDGWRIHHOLQJVRI
H[FOXVLRQ E\ -HZLVK MXURUV  -XOLH ' $US 1RWH 7KH %DWVRQ $QDO\VLV DQG 5HOLJLRXV
'LVFULPLQDWLRQ  25 / 5(9  –   QRWLQJ GLVFULPLQDWLRQ DJDLQVW -HZV DV D
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PLQRULWLHV”RU“VXFFHVVVWRULHV”ODUJHO\GXHWRSHUFHLYHGDFDGHPLFDQG
VRFLRHFRQRPLFPHDVXUHVDVZHOODVVWHUHRW\SHVUHODWHGWRWKHVHJURXSV—
IRUH[DPSOH$VLDQDFDGHPLFDFKLHYHPHQWRU-HZLVKEXVLQHVVVDYY\—
LWPD\LQLWLDOO\VHHPVRPHZKDWFRXQWHULQWXLWLYHIRUWKRVHXQIDPLOLDUZLWK
WKH OLWHUDWXUH WR IRFXV RQ KRZ WKH\ PD\ EH XQLQWHQWLRQDO WDUJHWV RI
GLVFULPLQDWLRQLQWKHOHJDOV\VWHP
+RZHYHUUHVHDUFKIURPWKHFRJQLWLYHVFLHQFHVFRQVLVWHQWO\VKRZVWKH
FRQWLQXLQJ SUHYDLOLQJ VWHUHRW\SHV DERXW WKHVH JURXSV  6RPH RI WKH
VWHUHRW\SHV DUH LQGHHG SRVLWLYH EXW WKHUH DUH DOVR VWURQJ QHJDWLYH
DVVRFLDWLRQV EHWZHHQ ERWK RI WKHVH JURXSV DQG PRUDOLW\UHODWHG
VWHUHRW\SHV VXFK DV VO\QHVV ILQDQFLDO IUDXG DQG DQ RYHUDOO ODFN RI
WUXVWZRUWKLQHVV7KHVHVWHUHRW\SHVKDYHGHHSKLVWRULFDOURRWVEXWWKH\
DUH QRW D UHOLF RI KLVWRU\ VRFLDO VFLHQWLVWV KDYH GHPRQVWUDWHG WKDW WKH\

UHOLJLRXV JURXS LQ SHUHPSWRU\ FKDOOHQJHV EHFDXVH WKH 86 6XSUHPH &RXUW GLG QRW H[SOLFLWO\
SURWHFWUHOLJLRXVJURXSVDVRSSRVHGWRHWKQLFJURXSV 

 ,QRI$VLDQ$PHULFDQVEHWZHHQWKHDJHVRIDQGKDGDIRXU\HDUFROOHJH
GHJUHHFRPSDUHGZLWKRI:KLWHVRIWKHVDPHDJH&DVV56XQVWHLQ$VLDQV0DNH,W%LJLQ
$PHULFD %/220%(5* 9,(: 0DU    KWWSZZZEORRPEHUJYLHZFRPDUWLFOHV
ZK\DVLDQDPHULFDQVZLOOVRRQEHWKHZHDOWKLHVWDPHULFDQV VHH DOVR 6XVDQ 7 )LVNH
6WHUHRW\SLQJ3UHMXGLFHDQG'LVFULPLQDWLRQLQ+$1'%22.2) 62&,$/ 36<&+2/2*<  
(Daniel T. Gilbert, Susan T. Fiske & Gardener Lindzey eds., 1998) (“Asians in the United States
DUH VXEVXPHG LQ WKH VHFRQG KDOI RI WKH WZHQWLHWK FHQWXU\ DV WKH0RGHO 0LQRULWLHVTXLHW ODZ
abiding, hardworking, and intelligent.” FLWDWLRQRPLWWHG 

 +$6,$5',1(57+(-(:62)7+(81,7('67$7(6  
  2QHVWXG\IRXQGWKDWRQDYHUDJH-HZVDUHYLHZHGDVZHDOWKLHUPRUHLQWHOOLJHQWKDUGHU
ZRUNLQJ PRUH VHOIVXSSRUWLQJ DQG OHVV YLROHQW WKDQ :KLWHV LQ JHQHUDO 7KRPDV & :LOVRQ
&RPSOLPHQWV:LOO*HW<RX1RZKHUH%HQLJQ6WHUHRW\SHV3UHMXGLFHDQG$QWL6HPLWLVP62&
4465, 465, 467 (1996) (“Research . . . has identified two sorts of Jewish stereotypes. The first is
RYHUO\ PDOHYROHQW DQG FOHDUO\ DQWL6HPLWLF SRUWUD\LQJ -HZV DV SXVK\ FRYHWRXV FODQQLVK LOO
PDQQHUHGUXWKOHVVGLVKRQHVWPHUFHQDU\JUDVSLQJRYHUEHDULQJVORSS\ORXGPRQH\ORYLQJDQG
XQFRXWK7KHVHFRQGNLQGRIVWHUHRW\SHLVRVWHQVLEO\EHQLJQFKDUDFWHUL]LQJ-HZVDVILQDQFLDOO\
VXFFHVVIXO DPELWLRXV KDUGZRUNLQJ LQWHOOLJHQW OR\DO WR IDPLO\ DQG RWKHU -HZV LQGXVWULRXV
energetic, and able to get ahead.”). Stereotypes for Jewish people include perceived disloyalty,
SRZHULQWHOOLJHQFHDQGGLVKRQHVW\DOORIZKLFKDUHDOVRVWHUHRW\SHVRI$VLDQ$PHULFDQV6HH
)LVNHVXSUDQRWHDW–80. In addition, Jews are also seen as “clannish, greedy, ambitious,
and pushy,” and Asians are also seen as “quiet, lawabiding, hardworking, and intelligent.” ,G,Q
DVWXG\LQYROYLQJRYHUFROOHJHVWXGHQWVDVVRFLDWLQJJURXSVZLWKHDFKRIFKDUDFWHULVWLFV
$VLDQ$PHULFDQVZHUHSHUFHLYHGDVPRUHVHOIGLVFLSOLQHG PRUHVHOIGLVFLSOLQHGUHVHUYHGVK\
DQGTXLHWEXWOHVVQRLV\ OHVVSRSXODU OHVVVRFLDEOHDWKOHWLFJRRGORRNLQJDQGFRPSHWHQW DQG
PRUH WUDGLWLRQDO PRUH IDPLO\ FRPPLWWHG WUDGLWLRQORYLQJ DQG ROGIDVKLRQHG  WKDQ :KLWH
$PHULFDQV 6HH /LQGD $ -DFNVRQ HW DO &RJQLWLRQ $IIHFW DQG %HKDYLRU LQ WKH 3UHGLFWLRQ RI
*URXS $WWLWXGHV  3(5621$/,7<  62& 36<&+2/ %8//      ,Q D 
WHOHSKRQH VXUYH\ RI  $PHULFDQV WKH SROO IRXQG WKDW  RI $PHULFDQV VDLG WKH\ ZHUH
XQFRPIRUWDEOHZLWKWKHLGHDRIYRWLQJIRUDQ$VLDQ$PHULFDQFDQGLGDWHIRUSUHVLGHQW IRUD-HZ
DQGIRUDQ$IULFDQ$PHULFDQ .&RQQLH.DQJ6WXG\)LQGV3HUVLVWHQW1HJDWLYH3HUFHSWLRQV
RI&KLQHVH$PHULFDQV/$7,0(6 $SU KWWSDUWLFOHVODWLPHVFRPDSUQHZVPQ

  6HHVXSUDQRWHDQGDFFRPSDQ\LQJWH[W
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FRQWLQXH WRGD\  :LWKLQ WKH ODZ WKH H[LVWHQFH RI QHJDWLYH PRUDO
VWHUHRW\SHVFDQSOD\DGDQJHURXVUROHLQDKRVWRIGRPDLQVZKHUHPRUDO
MXGJPHQWV FDQ EHFRPH OHJDOO\ UHOHYDQW UDQJLQJ IRU H[DPSOH IURP
OHJLVODWLYH DQG DGPLQLVWUDWLYH GHFLVLRQPDNLQJ LQ FULPLQDO ODZ HJ
LPSOHPHQWLQJVWULFWHUVHQWHQFLQJ JXLGHOLQHVIRU ZKLWHFROODUFULPHV 
FRUSRUDWHODZ GXW\RIOR\DOW\YLRODWLRQV WRUWODZ SXQLWLYHGDPDJH
MXGJPHQWV  VHFXULWLHV ODZ LQVLGHU WUDGLQJ RU GLVFORVXUH YLRODWLRQV 
FRQWUDFWODZ EUHDFKDQGGDPDJHV HPSOR\PHQWODZ WUXVWZRUWKLQHVVRI
HPSOR\HHVDQGWKHLUSHUFHLYHGOR\DOW\WRDFRUSRUDWLRQ DQGLPPLJUDWLRQ
ODZ PRUDO WKUHVKROGV  1RQGRFWULQDO EXW VWLOO LPSRUWDQW OHJDO
FRQVHTXHQFHVFRXOGDGGLWLRQDOO\IORZIURPWKHLPSDFWRIVWHUHRW\SHVRQ
WKHKLULQJDQGSURPRWLRQRIWKHVHJURXSVLQOHJDOMREVLQFOXGLQJODZILUP
SRVLWLRQVMXGLFLDOFOHUNVKLSVDQGDFDGHPLFSRVWV
:HFKRVHWRIRFXVRQVWHUHRW\SHVRI$VLDQVDQG-HZVLQ$PHULFDIRU
PXOWLSOHUHDVRQV)LUVWZHZDQWHGWRLQYHVWLJDWHWKHEUHDGWKRILPSOLFLW
ELDVLQIHGHUDODQGVWDWHMXGJHVEH\RQG%ODFNDQG:KLWH$VGLVFXVVHGLQ
3DUW,WKHFRQFHSWRILPSOLFLWELDVDJDLQVW$IULFDQ$PHULFDQVLQWKHOHJDO
V\VWHPLVZHOOUHVHDUFKHGDQGQRZUHJXODUO\GHEDWHGE\WKHPHGLDDQG
WKH SXEOLF  SHUKDSV EHFDXVH LW LV VXSSRUWHG E\ VR PDQ\ REMHFWLYH
PHDVXUHV RI LQHTXDOLW\ WKDW LW LV QHDUO\ LPSRVVLEOH WR GHQ\ 6HFRQG
WKHUH LV D ULFK KLVWRU\ RI GLVFULPLQDWLRQ DJDLQVW $VLDQV DQG -HZV LQ
$PHULFD ERWK LQVLGH DQG RXWVLGH WKH OHJDO FRQWH[W EXW D VLJQLILFDQW
DPRXQW RI SXEOLF GLVFRXUVH DERXW WKHVH JURXSV KLJKOLJKWV UHFHQW
VXFFHVVHVDQGRYHUVKDGRZVWKLVKLVWRU\7HVWLQJHPSLULFDOO\WKHFXUUHQW
VWDWHRIELDVDJDLQVWWKHVHJURXSV DPRQJDJURXSDVKRQRUHGDVIHGHUDO
DQGVWDWHMXGJHVZKRSUHVXPDEO\ZRXOGEHDPRQJWKHPRVWPRWLYDWHGWR
DYRLGELDV ZRXOGWKHUHIRUHEHLOOXPLQDWLQJLQWKHFRQWH[WRIWKDWKLVWRU\
RIGLVFULPLQDWLRQ
7KLUGERWKRIWKHVHJURXSVDUHSHUFHLYHGODUJHO\DV$PHULFDQVXFFHVV
VWRULHV \HW VRPHZKDW FRQWUDGLFWRU\ GDWD FRPSOLFDWHV WKHVH QDUUDWLYHV
VXFKDVREMHFWLYHLQGLFDWRUVRIZHDOWKDQGDFKLHYHPHQWDVFRPSDUHGWR
VRFLDOVFLHQFHGDWDGHPRQVWUDWLQJWKHFRQWLQXHGSURSDJDWLRQRIQHJDWLYH
VWHUHRW\SHV6WXG\LQJLPSOLFLWDQGH[SOLFLWELDVHVWRZDUGWKHVHJURXSV

  5XGPDQ $VKPRUHVXSUDQRWHDW
  %HQQHWW/HYLQVRQ +LRNLVXSUDQRWH PDQXVFULSWDW 
  -XGJPHQWVUHODWLQJWRWKHVHL]LQJRIFRUSRUDWHRSSRUWXQLWLHVIRUSHUVRQDOJDLQPD\ZHOO
LQYROYHPRUDOMXGJPHQWV
  .DQJHWDOVXSUDQRWHDW– ILQGLQJWKDWH[SOLFLWDQGLPSOLFLWELDVHVLQIDYRU
RI:KLWHVDQGDJDLQVW$VLDQ$PHULFDQValtered the evaluation of a litigator’s deposition).
  0,&+(//($/(;$1'(57+(1(:-,0&52:–  
  ,QIDFWWKHRQO\HPSLULFDOVWXG\WRH[DPLQHLPSOLFLWELDVLQMXGJHVZDVFRQGXFWHGRQ
%ODFNDQG:KLWHLPSOLFLWDWWLWXGHV5DFKOLQVNLHWDOVXSUDQRWHDW
  7KHPHGLDQZHDOWKRI:KLWHIDPLOLHVLQZDVFRPSDUHGWRIRU
$VLDQ$PHULFDQIDPLOLHVDQGIRU$IULFDQ$PHULFDQIDPLOLHV6XQVWHLQVXSUDQRWH,Q
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DOORZV XV WR KDUQHVV VFLHQWLILF PHWKRGV WR SRWHQWLDOO\ KHOS UHVROYH
DPELJXLW\DERXWWKHVWDWHRIWKHVHELDVHVLQWKHOHJDOV\VWHP$QGILQDOO\
ZH EHOLHYHG WKDW VWXG\LQJ JURXSV WKDW DUH ODUJHO\ FRQVLGHUHG IDYRUHG
PLQRULW\JURXSVLVLPSRUWDQWLIVWURQJLPSOLFLWELDVHVDJDLQVW$VLDQVDQG
-HZV WKDW PD\ EH FRQVLGHUHG FRXQWHULQWXLWLYH E\ VRPH  ZHUH
GRFXPHQWHGDPRQJIHGHUDODQGVWDWHMXGJHVLWZRXOGKHOSLOOXPLQDWHWKH
WUXHEUHDGWKRILPSOLFLWELDVLQWKHODZDQGDOORILWVDWWHQGDQWGDQJHUV
$$QWL$VLDQ([SOLFLW$WWLWXGHVDQG6WHUHRW\SHV
)URP<HOORZ3HULOWRWKH“0RGHO0LQRULW\”
7KHUH LV D ORQJ KLVWRU\ RI DQWL$VLDQ VHQWLPHQW LQ WKH 8QLWHG 6WDWHV
$OWKRXJK WKLV KLVWRU\ LV FRPSOH[ DQG ZHOOGRFXPHQWHG WKLV $UWLFOH
VXPPDUL]HVEULHIO\WKHHYROXWLRQRIDQWL$VLDQDWWLWXGHVDQGVWHUHRW\SHVWR
VHWWKHVWDJHIRURXUUHSRUWRQPRGHUQUHVHDUFKRQLPSOLFLWDQGH[SOLFLWDQWL
$VLDQDWWLWXGHVDQGVWHUHRW\SHV$FFRUGLQJWRVRPHVFKRODUVVLJQLILFDQW
DQWL$VLDQ VHQWLPHQW LQLWLDOO\ JUHZ RXW RI WKH LPPLJUDWLRQ RI ODUJH
QXPEHUVRI&KLQHVHDQG-DSDQHVHWRWKH8QLWHG6WDWHVODUJHO\EHJLQQLQJ

RI$VLDQ$PHULFDQVEHWZHHQWKHDJHVRIWKLUW\ILYHDQGWKLUW\QLQHKDGDIRXU\HDU
FROOHJHGHJUHHFRPSDUHGZLWKRI:KLWHVRIWKHVDPHDJH,G
,QRI-HZVKDGDKRXVHKROGLQFRPHH[FHHGLQJFRPSDUHGZLWKRIWKH
JHQHUDOSXEOLFDQGRI-HZVZHUHFROOHJHJUDGXDWHVFRPSDUHGZLWKRIWKHJHQHUDOSXEOLF
$3RUWUDLWRI-HZLVK$PHULFDQV3(:5(6&75 2FW KWWSZZZSHZIRUXPRUJ
MHZLVKDPHULFDQEHOLHIVDWWLWXGHVFXOWXUHVXUYH\
  $GGLWLRQDOHPSLULFDOZRUNRQRWKHUJURXSVLQWKH$PHULFDQOHJDOV\VWHPLVVWLOOVRUHO\
QHHGHG )RU H[DPSOH WKH LQFDUFHUDWLRQ QXPEHUV IRU FHUWDLQ JURXS PHPEHUV VXFK DV /DWLQRV
GHPRQVWUDWHVHULRXVFRQFHUQVWKDWVKRXOGEHLQYHVWLJDWHGLQWKHLPSOLFLWELDVFRQWH[W6LPLODUO\
0XVOLPVLQ$PHULFDUHSRUWRYHUWGLVFULPLQDWLRQLQODZHQIRUFHPHQW6HH*HQHLYH$EGR0XVOLPV
6D\)HOORZ$PHULFDQV$UH/DVKLQJ2XW&+,75,% -XO\ KWWSDUWLFOHVFKLFDJRWULEXQHFRP
QHZVBBDPHULFDQPXVOLPVPXVOLPDFWLYLVWQRQPXVOLP )XWXUH HPSLULFDO
ZRUNPXVWH[DPLQHWKHVHELDVHVDVZHOODVRWKHUV8QIRUWXQDWHO\GXHWRWKHYROXQWDU\QDWXUHRIRXU
VWXG\DQGWKHQHHGWRSUHYHQWDODUJHGURSRXWUDWHZHZHUHOLPLWHGLQZKDWJURXSVWHUHRW\SHVZH
FRXOGLQYHVWLJDWHHPSLULFDOO\
  7KLVVXPPDU\LVQRWPHDQWWREHFRPSUHKHQVLYH7KHUHDUHDZLGHQXPEHURIVRXUFHV
WKDWFDQSURYLGHDPHDQLQJIXOFRQWH[WWRDQWL$VLDQVHQWLPHQWLQWKH8QLWHG6WDWHV6HHJHQHUDOO\
HJ$1*(/2 1 $1&+(7$ 5$&( 5,*+76$1'7+( $6,$1 $0(5,&$1 (;3(5,(1&( GHG 
FRPSDULQJ$VLDQAmericans’ experiences with those of African$PHULFDQVLQWKH8QLWHG6WDWHV
VSHFLILFDOO\ WKDW WKH\ KDYH EHHQ WKH WDUJHWV RI UDFLDOO\ EDVHG YLROHQFH  '$9,' 3$/80%2/,8
$6,$1$0(5,&$1  (arguing that the United States’ identity has been strongly attached to
WKH3DFLILF DQG YDULRXV $VLDQ$PHULFDQ LGHQWLWLHV KDG EHHQ IRUPHG DV D UHVXOW  <XNR .DZDL
6WHUHRW\SLQJ $VLDQ $PHULFDQV 7KH 'LDOHFWLF RI WKH 0RGHO 0LQRULW\ DQG WKH <HOORZ 3HULO 
+2:$5'-&200   QRWLQJWKDW$VLDQAmerican’s stereotype of the model minority is
inseparable from the negative stereotype of “yellow peril”); 1DWVX7D\ORU6DLWR0RGHO0LQRULW\
<HOORZ3HULO)XQFWLRQVRI“)RUHLJQQHVV”LQWKH&RQVWUXFWLRQRI$VLDQ$PHULFDQ/HJDO,GHQWLW\
 $6,$1 /-    (finding that those of Asian descent have been labeled the “model
minority,” but also “foreign,” which reinforces their inferiority to White Americans)
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LQWKHV,Q&DOLIRUQLDIRUH[DPSOHRIWKHPDOHZRUNIRUFHLQ
WKHVZDVFRPSRVHGRI&KLQHVHZRUNHUV$FFRUGLQJWRWKH$VLDQ
$PHULFDQ $OPDQDF “RQFH WKH QHZ LPPLJUDQWV DUULYHG WKH\ IDFHG D
JURZLQJ WLGH RI ELJRWU\ IXHOHG E\ ZKLWH ZRUNHUV’ IHDUV RI HFRQRPLF
FRPSHWLWLRQ”  These fears manifested as “widespread public rhetoric
excoriating Asian immigrants”  and “culminat[ed] in a series of
UHVWULFWLYHSROLcies.”7KHVHSROLFLHVLQFOXGHGWKH6LGHZDON2UGLQDQFHRI
WKH&KLQHVH([FOXVLRQ$FWRIDQGODWHUWKH,PPLJUDWLRQ
$FWVRIDQGZKLFKHVVHQWLDOO\VKXWGRZQ$VLDQLPPLJUDWLRQIRU
WZR GHFDGHV  $OWKRXJK PDQ\ RI WKHVH HIIRUWV FRQVLVWHG RI OHJDOO\
VDQFWLRQHG GLVFULPLQDWLRQ UHODWHG WR QHJDWLYH SHUFHSWLRQV DQG IHDUV RI
&KLQHVH$PHULFDQVLQSDUWLFXODUWKHVHGLVFULPLQDWRU\HIIRUWVZHUHE\QR
PHDQVOLPLWHG7KH-DSDQHVH$PHULFDQH[SHULHQFHVLPLODUO\WHOOVDVWRU\
RIGLVFULPLQDWLRQDQGIHDUIXOOHJDOUHVSRQVHVWRVWHUHRW\SHV7KLVIHDUZDV
DWLWVKHLJKWMXVWWHQZHHNVDIWHUWKH3HDUO+DUERUDWWDFNZKHQ3UHVLGHQW
)UDQNOLQ ' 5RRVHYHOW VLJQHG ([HFXWLYH 2UGHU  ZKLFK FRGLILHG D
SROLF\ RI “H[FOXVLRQ UHPRYDO DQG GHWHQWLRQ” WKDW DIIHFWHG 
SHRSOHZLWKRXWUHYLHZ7KLVSROLF\FRQVLGHUHGE\VRPHWREHDPRQJ
WKHPRVWHPEDUUDVVLQJFKDSWHUVLQUHFHQW$PHULFDQKLVWRU\ZDVIXHOHG
E\IHDUVDQGVWHUHRW\SHVRI-DSDQHVH$PHULFDQVNQRZQE\VRPHDVWKH

  7+($6,$1$0(5,&$1$/0$1$& 6XVDQ%*DOO ,UHQH1DWLYLGDGHGV 
  6HHLG
  ,G
  ,GDW
  ,GDW
  This law “prohibited persons from walking on the streets while using poles to carry
goods, a practice used only by Chinese Americans at the time.” ,GDW
  ,GDW(suspending “the immigration of Chinese laborers to the United States for ten
\HDUs” (emphasis omitted))
  ,GDW
  'RQ 71DNDQLVKL6XUYLYLQJ 'HPRFUDF\’V “0LVWDNH”-DSDQHVH $PHULFDQV  WKH
(QGXULQJ /HJDF\ RI ([HFXWLYH 2UGHU   $0(5$6,$ -    TXRWLQJ &200’1 21
:$57,0( 5(/2&$7,21  ,17(510(17 2) &,9,/,$16 3(5621$/ -867,&( '(1,('   
KWWSVZZZDUFKLYHVJRYILOHVUHVHDUFKMDSDQHVHDPHULFDQVMXVWLFHGHQLHGVXPPDU\SGI 
  6HHHJ6DLWRVXSUDQRWHDW
“[7@KHEURDGKLVWRULFDOFDXVHVZKLFKVKDSHGWKHVHGHFLVLRQVZHUHUDFHSUHMXGLFH
ZDU K\VWHULD DQG D IDLOXUH RI SROLWLFDO OHDGHUVKLS” %DVHG RQ WKLV UHSRUW WKH
SUHVLGHQWLVVXHGDQRIILFLDODSRORJ\DQG&RQJUHVVSDVVHGOHJLVODWLRQSURYLGLQJ
IRU DW OHDVW V\PEROLF UHGUHVV 7KHVH WRR LPSO\ WKDW WKH H[SHULHQFH ZDV DQ
XQIRUWXQDWHGHWRXULQDQRWKHUZLVHKRQRUDEOHKLVWRU\RIUHVSHFWIRUWKHULJKWVRI
FLWL]HQV
,G IRRWQRWHVRPLWWHG  TXRWLQJ&200’121:$57,0(5(/2&$7,21 ,17(510(172)&,9,/,$16
VXSUDQRWHDW 





FLORIDA LAW REVIEW

>9RO



“\HOORZ SHULO” HUD  'XULQJ WKLV HUD “-DSDQHVH ZHUH GHSLFWHG DV
GHJHQHUDWH PRQJUHOV DQG WKH YRWHUV >LQ &DOLIRUQLD@ ZHUH XUJHG WR VDYH
‘&DOLIRUQLDWKH:KLWH0DQ’V3DUDGLVH’IURPWKH‘\HOORZSHULO’”
6RFLDO VFLHQFH UHVHDUFK EHJDQ WR GRFXPHQW QHJDWLYH H[SOLFLW VHOI
UHSRUWHG DWWLWXGHVDQGVWHUHRW\SHVDJDLQVW$VLDQ$PHULFDQVDVHDUO\DV
WKHV$VWXG\RI3ULQFHWRQVWXGHQWVVRXJKWWRGRFXPHQWWKHLU
UDFLDO DQG HWKQLF VWHUHRW\SHV LQFOXGLQJ VWHUHRW\SHV RI &KLQHVH DQG
-DSDQHVH$PHULFDQV5HVHDUFKHUV DVNHG VWXG\ SDUWLFLSDQWV WR FKRRVH
WUDLWV IURP D OLVW RI DGMHFWLYHV DQG PDWFK WKRVH WUDLWV WR JURXSV )RU
-DSDQHVH SDUWLFLSDQWV VHOHFWHG “,QWHOOLJHQW” “IQGXVWULRXV”
“PURJUHVVLYH” “Shrewd,” and “6O\”)RU&KLQHVHWKHSDUWLFLSDQWV’WRS
VL[ FKRLFHV ZHUH “SXSHUVWLWLRXV” “6O\” “&RQVHUYDWLYH,” “Tradition
loving,” “Loyal to family ties,” and “Industrious.”
$OWKRXJKRQHFDQVHHWKHEHJLQQLQJVRIPL[HGQHJDWLYHZLWKSRVLWLYH
VWHUHRW\SLQJ LQ WKH 3ULQFHWRQ VXUYH\ UHVHDUFKHUV UHSRUW D VWURQJHU VKLIW
WRZDUGSRVLWLYHVWHUHRW\SLQJWKDWRFFXUUHGSULPDULO\LQWKHVHFRQGKDOIRI
WKHWZHQWLHWKFHQWXU\SHUKDSVEHJLQQLQJLQHDUQHVWDFURVVWKH$PHULFDQ
SRSXODWLRQ DURXQG WKH V  6HOIUHSRUWHG DWWLWXGHV WRZDUG $VLDQ
$PHULFDQVLQWKH8QLWHG6WDWHVDSSHDUWRHYROYHDVWKH“Model Minority”
VWHUHRW\SHEHJDQWRHPHUJHFOHDUO\Asians began to be seen as “quiet, law
abiding, hardworking, and intelligent,”  as well as “selfdisciplined,”
DWWULEXWHV WKDW DUH EHOLHYHG WR JR DORQJ ZLWK HGXFDWLRQDO DQG FDUHHU
VXFFHVV7KHVH“PRGHO”VWHUHRW\SHVKRZHYHUZHUHQRWDOZD\VSRVLWLYH
DQGIDLOHGWRHQWLUHO\HYDGHWKHQHJDWLYHPRUDOVWHUHRW\SHVWKDWZHUHFOHDU
LQWKHHDUO\V
7KH“PRGHOPLQRULW\”DQGRWKHUVWHUHRW\SHVDERXW$VLDQ$PHULFDQV
GLGQRWGLVDSSHDULQWKHDIWHUPDWKRIWKH&LYLO5LJKWV0RYHPHQW0RGHUQ
UHVHDUFKHUVKDYHEHHQVHQVLWLYHWRWKHPXOWLGLUHFWLRQDOLW\RIVWHUHRW\SHV
DQG KDYH LQYHVWLJDWHG WKH ZD\ VHHPLQJO\ SRVLWLYH VWHUHRW\SHV FDQ
DFWXDOO\ DFWLYDWH D WKUHDW UHVSRQVH ZKHUHE\ :KLWH $PHULFDQV EHFDPH
FRQFHUQHGDERXWWKHRYHUUHSUHVHQWDWLRQRI$VLDQ$PHULFDQVLQGHVLUDEOH

  .DZDL VXSUD QRWH DW113 (“[7@KH 3HDUO +DUERUERPELQJ E\ -DSDQ GXULQJ
:RUOG:DU,,LQIODWHGWKH\HOORZSHULOVWHUHRW\SHDQGOHGWRWKHGHWHQWLRQRI-DSDQHVH$PHULFDQV
LQFRQFHQWUDWLRQFDPSV”).
  6DLWR VXSUDQRWHDWQ TXRWLQJ2\DPDY&DOLIRUQLD86–
 
  .DW] %UDO\VXSUDQRWHDW
  ,GDW
  ,GDW
  ,G
  1DNDQLVKLVXSUDQRWHDW
  )LVNHVXSUDQRWHDW
  &ROLQ +R  -D\ : -DFNVRQ $WWLWXGHV 7RZDUG $VLDQ $PHULFDQV 7KHRU\ DQG
0HDVXUHPHQW-$33/,('62&36<&+2/–  
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DFDGHPLF DQG SURIHVVLRQDO SRVLWLRQV ,Q D  VWXG\ RI $PHULFDQ
DWWLWXGHV WRZDUGV $VLDQ$PHULFDQV IRU H[DPSOH 3URIHVVRUV &ROLQ +R
DQG-D\-DFNVRQSUHVHQWHGVXUYH\SDUWLFLSDQWVZLWKDVHULHVRITXHVWLRQV
WKDW PDNH XS ZKDW WKH\ FDOO WKH “$WWLWXGH 7RZDUG $VLDQV $7$ 
6FDOH”  7KH $7$ LV DQ H[SOLFLW PHDVXUH WKDW DVNV SDUWLFLSDQWV KRZ
PXFKWKH\DJUHHRUGLVDJUHHZLWKVWDWHPHQWVOLNH“$VLDQ$PHULFDQVWHQG
WREHKDUGZRUNLQJDQGGLOLJHQW”“$VLDQ$PHULFDQVVKRXOGWKLQNLQPRUH
$PHULFDQ ZD\V” DQG “$VLDQ $PHULFDQV DUH JUDGXDOO\ WDNLQJ RYHU WKH
8QLWHG6WDWHV”7KHUHVHDUFKHUVK\SRWKHVL]HGWKDW“>E@HLQJSHUFHLYHG
DV LQWHOOLJHQW LQGXVWULRXV DQG VXFFHVVIXO PD\ HOLFLW DGPLUDWLRQ DQG
UHVSHFWEXWPD\DOVRHOLFLWWKUHDWUHVHQWPHQWHQY\DQGKRVWLOLW\”
7KHUHVXOWVRIWKHLUVWXG\FRQILUPHGWKHVHH[SHFWDWLRQVDQGIRXQGWKDW
“>I@RXUVWHUHRW\SHIDFWRUVZHUHIRXQGWRXQGHUOLHWKHVWHUHRW\SHRI$VLDQ
$PHULFDQV D QHJDWLYH VWHUHRW\SH D PRGHOPLQRULW\ VWHUHRW\SH DQ
DUWLVWLFVWHUHRW\SHDQGDTXLHWVWHUHRW\SH”2QHFDQH[SHFWWKLVNLQGRI
PXOWLGLUHFWLRQDOLW\DQGFRPSOH[LW\RIH[SOLFLWVHOIUHSRUWHGPHDVXUHVWR
EH IRXQG LQ FRQWLQXLQJ HPSLULFDO VWXGLHV :LWK WKH LPSOLFLW VRFLDO
FRJQLWLRQUHYROXWLRQKRZHYHUUHVHDUFKHUVKDYHQRWEHHQOLPLWHGWRXVLQJ
H[SOLFLW PHDVXUHV WR LQYHVWLJDWH $VLDQ$PHULFDQ VWHUHRW\SHV 7KH QH[W
6HFWLRQ VXPPDUL]HV WKLV UHVHDUFK HQGHDYRU DQG VHWV WKH VWDJH IRU WKLV
Article’sHPSLULFDOVWXG\RI$VLDQ$PHULFDQLPSOLFLWVWHUHRW\SHVKHOGE\
IHGHUDODQGVWDWHMXGJHV
%$QWL$VLDQ$WWLWXGHVDQG6WHUHRW\SHV,PSOLFLW%LDVHV
0RGHUQ VWXGLHV RI LPSOLFLW ELDV KDYH RFFDVLRQDOO\ WKRXJK QRW
IUHTXHQWO\ H[DPLQHG LPSOLFLW ELDVHV WKDW $PHULFDQV KROG WRZDUGV
$VLDQV7KHVHVWXGLHVKDYHVKRZQWKDWSHRSOHLPSOLFLWO\FODVVLI\$VLDQ
$PHULFDQV DV IRUHLJQHUV LQHIIHFWLYH OLWLJDWRUV DQG LQKLELWHG DPRQJ
RWKHU QHJDWLYH FDWHJRUL]DWLRQV $  VWXG\ E\ 3URIHVVRUV /DXULH $
5XGPDQ DQG 5LFKDUG ' $VKPRUH IRU H[DPSOH IRXQG WKDW FROOHJH
VWXGHQW SDUWLFLSDQWV DVVRFLDWHG $VLDQV RQ DQ ,$7  ZLWK QHJDWLYH WUDLWV
UHVHUYHGVWLIILQKLELWHG DQG:KLWHVZLWKSRVLWLYHWUDLWV ZDUPIULHQGO\
RXWJRLQJ :KHQFRPELQHGZLWKDQHFRQRPLFGLVFULPLQDWLRQPHDVXUH
LQ ZKLFK UHVHDUFKHUV DVNHG VWXGHQWV WR HPSOR\ EXGJHW FXWV WR YDULRXV
VWXGHQW RUJDQL]DWLRQV DW WKHLU XQLYHUVLW\WKHUHVHDUFKHUVIRXQGWKDWWKH
LPSOLFLWELDVOHYHOV SUHGLFWHGVWXGHQWV’ GLVFULPLQDWLRQ DJDLQVWDQ$VLDQ
VWXGHQWJURXS WKH“-DSDQHVH&XOWXUDO$VVRFLDWLRQ” 

  ,GDW
  ,GDW
  ,GDW
  ,GDW
  5XGPDQ $VKPRUHVXSUDQRWHDW
  ,G DW  ILQGLQJ WKDW H[SOLFLW VHOIUHSRUWHG DWWLWXGHV WRZDUGV $VLDQV DOVR SUHGLFWHG
GLVFULPLQDWLRQLQWKHEXGJHWFXWWDVN 
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5HVHDUFK KDV DOVR IRXQG $VLDQ$PHULFDQV WR EH OHVV DVVRFLDWHG DV
“$PHULFDQ”FRPSDUHGWR:KLWH$PHULFDQV,QWKDWVWXG\UHVHDUFKHUV
7KLHUU\ 'HYRV DQG 0DK]DULQ 5 %DQDML FUHDWHG DQ ,$7 LQ ZKLFK WKH\
DVNHGSDUWLFLSDQWVWRSDLUSKRWRVRI:KLWHVRU$VLDQVZLWKV\PEROVWKDW
ZHUHHDVLO\LGHQWLILDEOHDV“$PHULFDQ” VXFKDVWKH$PHULFDQIODJ0W
5XVKPRUH &DSLWRO EXLOGLQJ  RU “)RUHLJQ” 81 %XLOGLQJ LQ *HQHYD
8NUDLQLDQELOO*UHHQDQG:KLWHIODJ 5HVXOWVRIWKHVWXG\VKRZHGWKDW
SDUWLFLSDQWVLPSOLFLWO\DVVRFLDWHG:KLWHZLWK$PHULFDQDQG$VLDQZLWK
)RUHLJQUHODWLYHWRRQHDQRWKHU
,QWKHOHJDOFRQWH[WRQHVWXG\KDVPHDVXUHGKRZLPSOLFLWELDVPD\
DIIHFW $VLDQ$PHULFDQV ,Q WKDW VWXG\ 3URIHVVRU -HUU\ .DQJ DQG KLV
FROOHDJXHVLQYHVWLJDWHGZKHWKHUWKHVWHUHRW\SHRIWKHVXFFHVVIXOOLWLJDWRU
ZDVLQGHHGD:KLWHVWHUHRW\SH7KHUHVHDUFKHUVLQWKDWVWXG\HPSOR\HG
WZR GLIIHUHQW ,$7V GHVLJQHG WR PHDVXUH KRZ LPSOLFLW DVVRFLDWLRQV RI
$VLDQV DQG :KLWHV PD\ EH UHODWHG WR VWHUHRW\SHV RI VXFFHVVIXO
OLWLJDWRUV,QRQH,$7.DQJDQGKLVFROOHDJXHVLQVWUXFWHGSDUWLFLSDQWV
WR JURXS WRJHWKHU SKRWRV RI PDOH $VLDQ IDFHV DQG :KLWH IDFHV ZLWK
DWWULEXWH ZRUGV W\SLFDOO\ DVVRFLDWHG ZLWK VXFFHVVIXO VFLHQWLVWV HJ
DQDO\WLFDO PHWKRGLFDO PDWKHPDWLFDO  RU OLWLJDWRUV HJ HORTXHQW
FKDULVPDWLFYHUEDO ,QWKHVHFRQGSDUWLFLSDQWV JURXSHGWRJHWKHUWKH
SKRWRV ZLWK SRVLWLYH RU QHJDWLYH DWWLWXGHV RIWHQ FDOOHG WKH JRRGEDG
,$7  LQFOXGLQJ IRU H[DPSOH “EHDXW\ JLIW KDSS\” IRU WKH FDWHJRU\
“*RRG”DQG“ILOWKSDLQKXUW”IRUWKHFDWHJRU\“%DG”,QERWK,$7V
WKHUHVHDUFKHUVIRXQGWKHSUHGLFWHGLPSOLFLWELDV—SDUWLFLSDQWVQRWRQO\
DVVRFLDWHG:KLWHZLWKJRRGDQG$VLDQZLWKEDGEXWWKH\DOVRDVVRFLDWHG
:KLWHZLWKVXFFHVVIXOOLWLJDWRUWUDLWVDQG$VLDQZLWKVXFFHVVIXOVFLHQWLVW
WUDLWV)XUWKHUPRUHWKHUHVHDUFKHUVIRXQGWKDWZKHQSDUWLFLSDQWVZHUH
DVNHGWRUDWHWKHSHUIRUPDQFHRIDOLWLJDWRU ZKRPWKH\KHDUGE\DXGLR
DQGZDVODEHOOHGDVHLWKHU:KLWHRU$VLDQ WKHLULPSOLFLWELDVHVSUHGLFWHG
WKHLUUDWLQJVRIWKHOLWLJDWRUZKHQKHZDVODEHOOHGDV:KLWH7KHPRUH
LPSOLFLW ELDV WKH\ KHOG DVVRFLDWLQJ :KLWH ZLWK VXFFHVVIXO OLWLJDWRU
DWWULEXWHV DVRSSRVHGWRVXFFHVVIXOVFLHQWLVWDWWULEXWHV WKHPRUHOLNHO\
WKH\ZHUHWRMXGJHD:KLWHOLWLJDWRUDVEHLQJFRPSHWHQWWKHPRUHOLNHO\

  'HYRV %DQDMLVXSUDQRWHDW
  ,GDW XVLQJLGHQWLILDEOH$VLDQDQG:KLWHQDPHVLQVWHDGRISKRWRVIRUWKH
,$7DVHFRQGVWXG\IRXQGVLPLODUUHVXOWV 
  ,GDW
  6HH.DQJHWDOVXSUDQRWHDW
  ,GDW
  ,GDW–
  ,GDW
  ,GDW
  ,GDW–
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WKH\ZHUHWROLNHKLPDQGWKHPRUHOLNHO\WKH\ZHUHWRKLUHRUUHIHUKLP
WRRWKHUV
,QOLJKWRIWKHKLVWRULFDOHYLGHQFHUHJDUGLQJDQWL$VLDQGLVFULPLQDWLRQ
DV ZHOO DV WKH PRUH PRGHUQ LPSOLFLW VWHUHRW\SHV RI $VLDQV LQ $PHULFD
GHVFULEHG LQ WKLV 6XEVHFWLRQ LW LV QRW VXUSULVLQJ WKDW VFKRODUV KDYH
FRQVLGHUHG WKH ZD\V LQ ZKLFK $VLDQ$PHULFDQV PLJKW IDFH DXWRPDWLF
GLVFULPLQDWLRQ LQ WKH OHJDO VHWWLQJ  7KHVH VFKRODUO\ DFFRXQWV KDYH
LQFOXGHG D UDQJH RI FODLPV WKDW SRVLW IRU H[DPSOH “7KH \HOORZ SHULO
VWHUHRW\SHWHQGVWRLQFUHDVHWKHOLNHOLKRRGRIDFTXLWWDOLQFDVHVLQYROYLQJ
$VLDQ $PHULFDQ YLFWLPV”  “$VLDQ $PHULFDQ DQG RWKHU QRQZKLWH
YLFWLPVWHQGWRUHFHLYHOHVVDWWHQWLRQIURPODZHQIRUFHPHQWRIILFHUVDWDOO
VWDJHV RI WKH FULPLQDO DUUHVW LQYHVWLJDWLRQ DQG SUHWULDO SURFHVVHV”
ODZ HQIRUFHPHQW RIILFHUV GXH WR VWHUHRW\SHV RI $VLDQV DV PRUDOO\
LQIHULRUPD\“DSSO\WDFWLFVRIKDUDVVPHQWRUEUXWDOLW\WRGRPLQDWH$VLDQ
VXVSHFWV”  $VLDQ LQWHOOHFWXDO DQG “PDVWHUPLQGLQJ” VWHUHRW\SHV PD\
PDNH LW OHVV OLNHO\ IRU D MXU\ WR DJUHH ZLWK DQ LQVDQLW\ GHIHQVHDQG

  6HHLGDW–)RUWKH$VLDQOLWLJDWRUFRQGLWLRQhowever, it was the participants’
H[SOLFLWELDVQRWWKHLULPSOLFLWELDVWKDWSUHGLFWHGWKHLUHYDOXDWLRQVRIKLVSHUIRUPDQFH6HHLG
  6HH*HH VXSUDQRWHDW DUJXLQJWKDWWKHPRGHOPLQRULW\P\WKSUHYHQWV
$VLDQ$PHULFDQVIURPEHFRPLQJMXU\IRUHSHUVRQVZKHUH$VLDQ$PHULFDQVDUHQRWSDUWLHVWRWKH
OLWLJDWLRQ FDQ KHOS $VLDQ GHIHQGDQWV VHFXUH PRUH OHQLHQW VHQWHQFHV WKDQ WKH\ GHVHUYH DQG
FRPELQHG ZLWK WKH FKDUDFWHUL]DWLRQ RI $VLDQ$PHULFDQV DV IRUHLJQ RIWHQ FUHDWH REVWDFOHV IRU
$VLDQ$PHULFDQVWRHVWDEOLVKSULPDIDFLHFODLPVRIUDFLDOGLVFULPLQDWLRQGXHWRDEHOLHIWKDWWKH\
DUHOHVVSURWHFWHGXQGHUWKH)RXUWHHQWK$PHQGPHQWWKDQDUH$IULFDQ$PHULFDQV <HQVXSUDQRWH
 DW  – DUJXLQJ WKDW WKH “\HOORZ SHULO” VWHUHRW\SH GHYDOXHV $VLDQ OLYHV EHFDXVH WKH
SHUFHSWLRQRI$VLDQ$PHULFDQVDVIRUHLJQRUQRQ$PHULFDQLVDVLJQLILFDQWKXUGOHIRUSURVHFXWRUV
LQFRQYLQFLQJDQRQ$VLDQMXU\WRLGHQWLI\ZLWKDQ$VLDQYLFWLPDQGWKDWSROLFHZKRSHUFHLYH
$VLDQ$PHULFDQVDVIRUHLJQPD\DWWHPSWWRWDNHDGYDQWDJHRI$VLDQVXVSHFWVE\IDLOLQJWRFRPSO\
ZLWKFULPLQDOSURFHGXUHV 
  <HQ VXSUD QRWH  DW – DUJXLQJ WKDW WKH LPDJH RI $VLDQ PHQ DV GDQJHURXV
IRUHLJQHUV RU PDUWLDO DUWLVWV KDV LQIOXHQFHG MXURUV’ views of “reasonableness” in selfGHIHQVH
FRQWH[WVVXFKDVLQ+DWWRULY3HDLUV6RG /D&W$SS DQG.DQVDVY6LPRQ
3G .DQ 
  ,Gat 16 (“Police often assume that Asian and Asian American victims are unable to
VSHDN FRKHUHQW (QJOLVK DQG LQVWHDG VSHDN WR ZKLWH ZLWQHVVHV $VLDQ YLFWLPV DOVR PD\ GLVWUXVW
SROLFHDQGIDLOWRDVVHUWWKHLUJULHYDQFHV$VDUHVXOWSROLFHOLNHO\PDNHIHZHUDUUHVWVIRU$VLDQ
and Asian American victims as compared to white victims.” IRRWQRWHRPLWWHG 
  ,GDW QRWLQJWKDWD1HZ<RUNFRXUWFRQYLFWHGDSROLFHRIILFHURIDWWHPSWHGDVVDXOW
of a Korean storeowner after the officer called the storeowner and his brother “f—ing Orientals”
and “animals” as he beat them).
  6HH .LP VXSUD QRWH  DW –94 (“The model minority stereotype, which
GLVSURSRUWLRQDWHO\ DWWULEXWHV LQWHOOLJHQFH DQG ZLOHV WR $VLDQ $PHULFDQV SDFNV WKH SRWHQWLDO WR
LQIOXHQFH WULDOV IRU $VLDQ $PHULFDQ GHIHQGDQWV     >7@KH SURVHFXWLRQ FDQ LQVLVW WKDW $VLDQ
$PHULFDQVDUHFDSDEOHRI‘PDVWHUPLQGLQJ’FULPHVDQGRXWVPDUWLQJQRQ$VLDQVHYHQZKHQWKH
FULPHVODFNFOHDUGHVLJQ,QWKHHQGLWPD\EHWRRSDUDGR[LFDOIRUMXURUVWRILQGWKDWDVFKRODUO\
DQG ZHOOHGXFDWHG GHIHQGDQW KDV D PHQWDO GHIHFW WKDW FORXGV KLV DELOLW\ WR GLVFHUQ ULJKW IURP





FLORIDA LAW REVIEW

>9RO



$VLDQV DUH OHVV OLNHO\ WR EH VHOHFWHG WR EH MXU\ IRUHSHUVRQV DPRQJ
RWKHUV
&$QWL-HZLVK([SOLFLW$WWLWXGHVDQG6WHUHRW\SHV)URP3HGGOHUWR
:DOO6WUHHW
$OWKRXJK$VLDQVDQG-HZVWRRNTXLWHGLIIHUHQWSDWKVLQWHUPVRIWKHLU
VHWWOHPHQW LQ $PHULFD WKHUH DUH VRPH KLVWRULFDO VLPLODULWLHV ERWK LQ
FKURQRORJ\DQGLQVWHUHRW\SHVWKDWKDYHOHGWRWKHGHYHORSPHQWRIDPL[
RIQHJDWLYHDQGSRVLWLYHJURXSEDVHGVWHUHRW\SHV$VSV\FKRORJLVW6XVDQ
)LVNHVXPPDUL]HV“6WHUHRW\SHVIRU-HZLVKSHRSOHVKDUHVRPHRIWKH
FRQWHQW IRU $VLDQV SHUFHLYHG GLVOR\DOW\ SRZHU LQWHOOLJHQFH DQG
GLVKRQHVW\ RYHUODS”  +HUH WKLV $UWLFOH EULHIO\ WUDFHV WKH KLVWRULFDO
GHYHORSPHQWRI$PHULFDQV’DWWLWXGHVDQGVWHUHRW\SHVWRZDUG-HZV
7KHODUJHVW-HZLVKLPPLJUDWLRQRFFXUUHGIURP(XURSHEHWZHHQWKH\HDUV
RI–'XULQJWKHVH\HDUVRYHUPLOOLRQ-HZVLPPLJUDWHGWR
WKH 8QLWHG 6WDWHV ERWK DV D UHVSRQVH WR LQWROHUDEOH DQWL6HPLWLVP DQG
KDUVKHFRQRPLFFRQGLWLRQVLQ(XURSHDQGWRWKHHFRQRPLFRSSRUWXQLWLHV
DYDLODEOHLQ$PHULFD-HZVVHWWOHGLQWRDQHZOLIHLQWKH8QLWHG6WDWHV
RIWHQEHFRPLQJSHGGOHUVWRPDNHDOLYLQJ7KLVQHZOLIHGLGQRWFRPH
ZLWKRXWGLVFULPLQDWLRQKRZHYHU-HZVLQWKHQLQHWHHQWKFHQWXU\ZHUHRIWHQ
VWLJPDWL]HG “IRU ZKDW PDQ\ FRQVLGHUHG HVVHQWLDO UDFLDO WUDLWV—JUHHG
GHSUDYLW\ FUXGHQHVV DQG FODQQLVKQHVV”3ULRU WR WKH V KRZHYHU
most Americans also perceived Jews to be “white,” which made legally
VDQFWLRQHG GLVFULPLQDWLRQ PRUH GLIILFXOW$IWHU WKH V KRZHYHU D
PRUHUDFLDOL]HGYLHZRI-HZVHPHUJHGLQ$PHULFD$ODUJHVZDWKRISULYDWH
HQWHUSULVHV IRUPDOL]LQJ SROLFLHV WR H[FOXGH -HZV HJ ODZ ILUPV
XQLYHUVLWLHV KRWHOV FOXEV  DFFRPSDQLHG WKLV UDFLDOL]DWLRQ  EXW WKLV

ZURQJ—WKRXJK VXEVHTXHQW HYHQWV FRQWLQXH WR SRLQW WR D FRUUHODWLRQ EHWZHHQ D KLJK OHYHO RI
intelligence and mental illness.”)
  6HHHJ&KLQY5XQQHOV)6XSSG 1'&DO VHHDOVR
7HVKLPDVXSUDQRWHDW– FLWLQJ&KLQ)6XSSGDW %HQVRQVXSUDQRWH
DW– FLWLQJ&KLQ)6XSSGDW 
  )LVNHVXSUDQRWHDW–
  ',1(5VXSUDQRWHDW
  ,GDW– GHVFULELQJWKHSRJURPVRI(DVWHUQ(XURSHLQZKLFK-HZLVKFLYLOLDQV
DQGFRPPXQLWLHVZHUHDWWDFNHGLQGLVFULPLQDWHO\ 
  ,GDW–
  ,GDW
  ,GVHHDOVR(5,& / *2/'67(,1 7+( 35,&(2) :+,7(1(66–   GHVFULELQJWKH
GHYHORSPHQW DQG FRPSOH[LW\ RI -HZLVK LGHQWLW\ LQ WKH 8QLWHG 6WDWHV IURP WKH HDUO\ V WR
SUHVHQWGD\ 
  ',1(5VXSUDQRWHDW–(“FromWKHHDUO\VWKURXJKWKHPLGVPRVW
$PHULFDQ FROOHJHV DQG XQLYHUVLWLHV SDUWLFXODUO\ WKRVH RQ WKH (DVW &RDVW LPSRVHG TXRWDV RQ
-HZLVKVWXGHQWV6FKRROVOLNH+DUYDUGZRUULHGWKDWLIDFDGHPLFPHULWDORQHEHFDPHWKHVWDQGDUG
in the admissions process, they would become ‘too Jewish.’”). Similar worries have been publicly
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GLVFULPLQDWLRQ ZDV QRW HPERGLHG LQ VSHFLILF DQWL-HZLVK OHJLVODWLRQ
5DWKHU XQOLNH WKH PRUH H[SOLFLW &RQJUHVVLRQDOO\ VDQFWLRQHG
GLVFULPLQDWLRQDJDLQVW$VLDQVRIWKLVHUDJRYHUQPHQWDOLQDFWLRQDQGWKH
GHFLVLRQ QRW WR HQIRUFH DQWLGLVFULPLQDWLRQ ODZV VHHPHG WR EH WKH
SUHYDLOLQJUHVSRQVHWRWKLVIRUPRISULYDWHGLVFULPLQDWLRQ
7KHWZHQWLHWKFHQWXU\“GLGQRWVSHOOWKHHQGRIDQWL-HZLVKEHKDYLRU
DQGUKHWRULF” EXW UDWKHU WKHV DQGVVHUYHGDVWKH “SHDN”RI
DQWL6HPLWLVPLQWKH8QLWHG6WDWHV3DUWRIWKLVKHLJKWRIDQWL-HZLVK
DWWLWXGHVZDVDWWULEXWDEOHWRWKHFRQWLQXDWLRQRIUDFLDOL]HGVWHUHRW\SHVWKDW
GHULYHGIURP(XURSHDQFXOWXUDOWUHQGVDQGWKHQFXUUHQWSROLWLFDOUKHWRULF
ZKLFKDWWHPSWHGWRFRQQHFWWKHQRWLRQVRID-HZLVKUDFHWRYDU\LQJIRUPV
RIKXPDQLPPRUDOLW\$QRWKHUSDUWRILWHPHUJHGIURPDFRPELQDWLRQ
RIHFRQRPLFSUHVVXUHVOHDGLQJXSWRWKH'HSUHVVLRQZKHQ“$PHULFDQV
IDFLQJXQHPSOR\PHQWDQGWKHORVVRIHFRQRPLFVWDWXVEODPHGWKH-HZV
IRUWKHLUSUREOHPV”DSKHQRPHQRQWKDWZDVH[DFHUEDWHGE\“DVWUHDP
RIDQWL6HPLWLFRUJDQL]DWLRQVSXEOLFDWLRQVDQGVSHDNHUVZKRFRPSHWHG
LQ YLFLRXVO\ YLOLI\LQJ WKH -HZV”,QGHHG VRPH $PHULFDQV RI WKLV HUD
believed that “Jews, whom they assumed were controlling Wall
6WUHHW>DQG@+ROO\ZRRGconspired to destroy American rural life”
DQG FRQWURO WKH JRYHUQPHQW  (YHQ DW WKLV KHLJKW RI DQWL6HPLWLVP LQ
$PHULFD KRZHYHU H[SOLFLW QHJDWLYLW\ WRZDUGV -HZV ZDV QRW XQLYHUVDO
-HZLVKSROLWLFLDQVDQGFXOWXUDOILJXUHVZHUHILQGLQJVRPHOHYHORIVXFFHVV
LQ ORFDO HOHFWLRQV DQG LQ WKH HQWHUWDLQPHQW ZRUOG DQG VRPH QRQ-HZLVK
LQWHOOHFWXDOV DQG FXOWXUDO OHDGHUV RSHQO\ IRXJKW WR FDOO RXW DXWRPRELOH
PDQXIDFWXUHU+HQU\)RUGDQGRWKHUVIRUWKHLUDQWL6HPLWLVP

DGGUHVVHGUHJDUGLQJ$VLDQ$PHULFDQVLQPRGHUQFROOHJHDGPLVVLRQV6HH'RQ71DNDQLVKL$
4XRWD RQ ([FHOOHQFH" 7KH $VLDQ $PHULFDQ $GPLVVLRQV 'HEDWH LQ 7+( $6,$1 $0(5,&$1
('8&$7,21$/(;3(5,(1&( 'RQ71DNDQLVKL 7LQD<DPDQR1LVKLGDHGV 
  6HH',1(5VXSUDQRWHDW–
  ,GDW–
  ,GDW
  ,GDW
  ,GDW
  ,GDW IRRWQRWHDGGHG )RUPRUHRQWKHDVVRFLDWLRQEHWZHHQ-HZVDQGPRQH\VHH
6KDSLURVXSUDQRWHDW8 (“The association of Jews with money was a VWDSOHRI$PHULFDQDV
well as of British, literature of the nineteenth and early twentieth century.”)
  ',1(5VXSUDQRWHDW$URXQGWKHVDPHWLPH+HQU\)RUGZDJHGKLVZHOONQRZQ
assault on Jews, largely beginning with his 1920 publication, “The International Jew: The World’s
Foremost Problem,” and continuing with his purchasing a newspaper that regularly told of the
“LQWHUQDWLRQDO-HZLVKFRQVSLUDF\” making these ideas known “to anyone who came to buy an
automobile.”,G
  ,GDW)RUDQLQWHUHVWLQJSDUDOOHOGLVFXVVLRQUHJDUGLQJ-HZLVKVWHUHRW\SHVLQ(XURSH
VHH:HUQHU%HUJPDQQ$QWL6HPLWLF$WWLWXGHVLQ(XURSH$&RPSDUDWLYH3HUVSHFWLYH-62&
,668(6  
  *2/'67(,1VXSUDQRWHDW
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(PSLULFDOVWXG\RIDWWLWXGHVDQGVWHUHRW\SHVRI-HZVLQ$PHULFDEHJDQ
ODUJHO\LQWKHVEXWLQWHUHVWLQJO\VRPHRIWKHILUVWWHOOLQJVHOIUHSRUW
GDWDWKDWHPHUJHGIRU-HZVFDPHLQWKHVDPH3ULQFHWRQVWXG\WKDW
examined students’ attitudes toward Japanese and Chinese.Participants’
ILYH PRVW VHOHcted traits for Jews were “6hrewd,” “0ercenary,”
“,ndustrious,” “*rasping,” and “,ntelligent”  —PXOWLGLUHFWLRQDO ERWK
SRVLWLYHDQGQHJDWLYH WUDLWVWKDWRQHFRXOGLQGHHGWUDFHWRWKHSURSDJDWLRQ
RI VWHUHRW\SHV VXUURXQGLQJ -HZLVK FRQWURO RI :DOO 6WUHHW 7KLV W\SH RI
VWHUHRW\SH PXOWLGLUHFWLRQDOLW\ KDV SHUVLVWHG WKURXJK PRUH PRGHUQ
UHVHDUFK$VWXG\E\3URIHVVRU*UHJRU\5D]UDQIRUH[DPSOHDVNHG
 PDOH $PHULFDQ SDUWLFLSDQWV WR UDWH SKRWRV RI FROOHJHDJHG ZRPHQ
EDVHGRQDYDULHW\RIFKDUDFWHULVWLFV3URIHVVRU5D]UDQUDQGRPO\JDYH
WKHSKRWRVHLWKHU-HZLVK“2OG$PHULFDQ”,ULVKRU,WDOLDQQDPHV+H
IRXQG WKDW SDUWLFLSDQWV GLVOLNHG SKRWRV ODEHOHG ZLWK -HZLVK QDPHV WKH
PRVWDQGSDUWLFLSDQWVPRUHKDUVKO\MXGJHGWKHSKRWRJUDSKHGZRPHQ’V
FKDUDFWHU DV FRPSDUHG WR WKH VDPH SKRWRV ODEHOHG ZLWK QRQ-HZLVK
QDPHV+RZHYHUKHDOVRIRXQGWKDWSDUWLFLSDQWVZHUHPRUHOLNHO\WR
MXGJHWKHZRPHQODEHOOHGZLWK-HZLVKQDPHVDVDPELWLRXVDQGLQWHOOLJHQW
DVFRPSDUHGWRWKHRWKHUJURXSV
0RGHUQPHDVXUHVRIVHOIUHSRUWHGDWWLWXGHVWRZDUG-HZVGLVSOD\VRPH
RI WKH VDPH PXOWLGLUHFWLRQDOLW\ UHYHDOHG LQ WKH KLVWRULFDO DFFRXQW
$FFRUGLQJWR3URIHVVRU%UXFH(YDQ%ODLQH“2QWKHRQHKDQG-HZVDUH
UHJDUGHG DV LQWHOOLJHQW VKUHZG DPELWLRXV VXFFHVVIXO LQGXVWULRXV DQG
OR\DOWRIDPLO\2QWKHRWKHUKDQG-HZVDUHDVVRFLDWHGZLWKWUDLWVVXFKDV
GLVKRQHVW\ PRQH\ ORYLQJ SXVK\ DQG UXWKOHVVQHVV”  $V SUHYLRXVO\
GLVFXVVHG6XVDQ)LVNHVXPPDUL]HVPRGHUQVWHUHRW\SHVDVVKDULQJVRPH
RIWKHVDPHVWHUHRW\SHVDV$VLDQVVXFKDV“SHUFHLYHGGLVOR\DOW\SRZHU
LQWHOOLJHQFH DQG GLVKRQHVW\ RYHUODS ,Q DGGLWLRQ -HZV DUH VHHQ DV
FODQQLVKJUHHG\DPELWLRXVDQGSXVK\”
2YHUWLPHH[SOLFLWVHOIUHSRUWVRIQHJDWLYHDWWLWXGHVDQGVWHUHRW\SHV
KDYHVKRZQWKDWRSHQO\H[SUHVVHGDQWL6HPLWLFDWWLWXGHVDQGVWHUHRW\SHV
KDYHGHFOLQHGPXFKDVKDYHRSHQO\H[SUHVVHGVWHUHRW\SHVWRZDUGPDQ\

  .DW] %UDO\VXSUDQRWHDW
  ,GDW
  *UHJRU\5D]UDQ(WKQLF'LVOLNHVDQG6WHUHRW\SHV$/DERUDWRU\6WXG\-$%1250$/
36<&+2/  
  ,GDW
  ,GDW
  ,GDW,WZDVGXULQJWKLVHUDWKDW-HZLVKODZILUPVEHJDQWRSURVSHULQ1HZ<RUN
&LW\ ZKLFK (OL :DOG KDV DUJXHG LV GXH WR D XQLTXH FRPELQDWLRQ RI DQWL-HZLVK KLULQJ
GLVFULPLQDWLRQDQGSRVLWLYHVWHUHRW\SLQJ6HH(OL:DOG7KH-HZLVK/DZ)LUP3DVWDQG3UHVHQW
LQ-(:6$1'7+(/$:– $UL0HUPHOVWHLQHWDOHGV 
  %/$,1(VXSUDQRWHDW
  )LVNHVXSUDQRWHDW–
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RWKHUJURXSV,QWKLVFRQWH[WUHVHDUFKXVLQJLPSOLFLWPHWKRGVKDVDOORZHG
UHVHDUFKHUVWRLQWURGXFHDPRUHG\QDPLFZD\WRPHDVXUHDWWLWXGHVDQG
VWHUHRW\SHV
'$QWL-HZLVK$WWLWXGHVDQG6WHUHRW\SHV,PSOLFLW%LDVHV
0RGHUQVWXGLHVRILPSOLFLWELDVFRQILUPWKDWQHJDWLYHVWHUHRW\SLQJRI
-HZVSHUVLVWVRQDQDXWRPDWLFOHYHO,QRQHVXFKVWXG\3URIHVVRU/DXULH
5XGPDQ DQG KHU FROOHDJXHV DVNHG SDUWLFLSDQWV WR FRPSOHWH ,$7V WKDW
UHTXLUHG WKHP WR JURXS WRJHWKHU &KULVWLDQ DQG -HZLVK QDPHV ZLWK
QHJDWLYH DQG SRVLWLYH DWWLWXGH ZRUGV HJ SRVLWLYH UDLQERZ SDUDGLVH
DQG QHJDWLYH YRPLW PXUGHU  DQG WKHQ WR DQVZHU H[SOLFLW DWWLWXGH
TXHVWLRQV DERXW KRZ ZDUPO\WKH\ IHHO WRZDUGV &KULVWLDQVDQG-HZV
7KHUHVHDUFKHUVK\SRWKHVL]HGWKDWZKLOHRXWJURXSLPSOLFLWELDVHVZRXOG
HPHUJHWKH\GLGQRWH[SHFWQRQ-HZLVKSDUWLFLSDQWVWRVHOIUHSRUWVLPLODU
QHJDWLYH DWWLWXGHV WRZDUG -HZV DV ZRXOG EH UHYHDOHG XVLQJ WKH ,$7
,QGHHG FRQILUPLQJ WKHLU SUHGLFWLRQV WKH UHVHDUFKHUV IRXQG WKDW QRQ
-HZLVK SDUWLFLSDQWV VKRZHG VLJQLILFDQW DQWL-HZLVK SUR&KULVWLDQ 
LPSOLFLW ELDV RQ ,$7 EXW RQO\ VKRZHG VPDOO VHOIUHSRUWHG DWWLWXGH
SUHIHUHQFHV IRU &KULVWLDQ RYHU -HZLVK ZKHQ FRPSOHWLQJ WKH IHHOLQJ
WKHUPRPHWHU7KHUHVXOWVWKHUHVHDUFKHUVLQGLFDWHXQGHUVFRUHWKHQHHG
WR LQYHVWLJDWH LQWHUJURXS ELDVHV QRW RQO\ E\ DVNLQJ SHRSOH DERXW WKHLU
DWWLWXGHVEXWDOVRE\HPSOR\LQJLPSOLFLWPHWKRGV
,Q DQRWKHU VWXG\ RI LPSOLFLW ELDV UHODWHG WR QHJDWLYH -HZLVK
VWHUHRW\SHV3URIHVVRUV5XGPDQDQG$VKPRUHDOVRWHVWHGLPSOLFLWELDVHV
RISDUWLFLSDQWVWRZDUGV-HZVDQGPHDVXUHGWKHHIIHFWRIWKRVHELDVHVRQ
HFRQRPLFGHFLVLRQPDNLQJ7KH\IRXQGRQDQ,$7WKDWSDUWLFLSDQWV
GLVSOD\HG VLJQLILFDQW DVVRFLDWLRQV EHWZHHQ -HZLVK DQG LPPRUDO WUDLWV
HJFKHDSFRQWUROOLQJGRPLQDWLQJ DQG&KULVWLDQDQGPRUDOWUDLWV HJ
JHQHURXVFKDULWDEOHIULHQGO\ DQGWKDWWKHVHQHJDWLYHVWHUHRW\SHOHYHOV
SUHGLFWHGWKHLUEXGJHWFXWVWRD-HZLVKXQLYHUVLW\FDPSXVRUJDQL]DWLRQ
3XW VLPSO\ WKH VWURQJHU WKH SDUWLFLSDQWV’ DQWL-HZLVK LPSOLFLW ELDV WKH
PRUHOLNHO\WKH\ZHUHWRFXWWKHEXGJHWRID-HZLVKVWXGHQWRUJDQL]DWLRQ
,Q DGGLWLRQ WR WKHVH WZR VWXGLHV VKRZLQJ QHJDWLYH RXWJURXS ELDVHV
DJDLQVW -HZV RWKHU VWXGLHV LQGLFDWH WKDW LPSOLFLW DWWLWXGHV UHODWHG WR

  5XGPDQHWDOVXSUDQRWHDW–. This measure is called a “feeling thermometer.”
,GDW
  ,GDW
  ,GDW–
  6HHLGDW
  6HH5XGPDQ $VKPRUHVXSUDQRWHDW–7KLVLVWKHVDPHVWXG\GHVFULEHG
previously, that measured participants’ implicit biases toward Asian$PHULFDQVDQGWKHQDVNHG
WKHPWRPDNHEXGJHWFXWVWRXQLYHUVLW\JURXSV
  ,GDW––
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-XGDLVPDWOHDVWPD\QRWEHDVQHJDWLYHDVLPSOLFLWDWWLWXGHVWRZDUGRWKHU
UHOLJLRQV )RU H[DPSOH UHVHDUFKHUV ZKR KDYH VWXGLHG ,$7 UHVXOWV
JDWKHUHG E\ +DUYDUG 8QLYHUVLW\’V 3URMHFW ,PSOLFLW GHPRQVWUDWLRQ
ZHEVLWH  UHSRUW WKDW $PHULFDQV’ LPSOLFLW DWWLWXGHV WRZDUGV -XGDLVP
UDWKHUWKDQVSHFLILFDOO\UHJDUGLQJ-HZLVKSHRSOH DUHDFWXDOO\IDYRUDEOH
,QWKRVHVWXGLHVUHVHDUFKHUVPHDVXUHGLPSOLFLWDWWLWXGHVWRZDUGVUHOLJLRQV
E\XVLQJV\PEROVWRUHSUHVHQW-XGDLVP UDWKHUWKDQXVLQJODVWQDPHVIRU
H[DPSOHWRUHSUHVHQW-HZLVKSHRSOH DQGDPL[RIRWKHUUHOLJLRQV,Q
WKHVHVWXGLHVDERXWRISDUWLFLSDQWVVKRZSRVLWLYHLPSOLFLWDWWLWXGHV
WRZDUG-XGDLVPZLWKDSSUR[LPDWHO\VKRZLQJQHJDWLYHDWWLWXGHV
7KLVVWXG\LQWKHFRQWH[WRIWKHVWXGLHVSUHVHQWHGDERYHWKXVHFKRHVWKH
KLVWRULFDOPXOWLGLUHFWLRQDOLW\RIDWWLWXGHVDQGVWHUHRW\SHVUHJDUGLQJ-HZV
2QWKHRQHKDQG-XGDLVPDQG-HZVPD\ZHOOEHIDYRUHGDVFRPSDUHGWR
RWKHU PLQRULW\ JURXSV EXW RQ WKH RWKHU KDQG QHJDWLYH PRUDOLW\EDVHG
VWHUHRW\SHVVWLOOSHUVLVW
&RQVLGHULQJWKHYDVWKLVWRU\RIDQWL6HPLWLVPLQWKH8QLWHG6WDWHVDQG
WKHFRQWLQXLQJPXOWLGLUHFWLRQDOVWHUHRW\SHVRI-HZVLQPRGHUQ$PHULFD
LWLVVRPHZKDWVXUSULVLQJWKDWWKHOHJDOOLWHUDWXUHKDVQRWIXOO\FRQVLGHUHG
WKH ZD\V LQ ZKLFK -HZV PD\ IDFH LQWHQWLRQDO RU XQLQWHQWLRQDO
GLVFULPLQDWLRQ LQ WKH OHJDO V\VWHP 7ZR VFKRODUV IRU H[DPSOH KDYH
FRQFOXGHGWKDW-HZVPD\EHGLVFULPLQDWHGDJDLQVWLQMXU\VHOHFWLRQGXH
ERWKWRVWHUHRW\SHVUHJDUGLQJLQWHOOHFWXDODELOLW\ -HZVPD\EHGLIILFXOWWR
FRQYLQFH RUEDVHGRQRWKHUSHUFHLYHGELDVHV<HWRWKHUOHJDOO\IRFXVHG
VFKRODUVKLS KDV QRW GHHSO\ FRQVLGHUHG WKH ZD\V LQ ZKLFK WKH QHJDWLYH
PRUDO VWHUHRW\SHV RI -HZV PD\ PDQLIHVW LQ RWKHU DUHDV RI WKH ODZ IRU
H[DPSOH LQ ZKLWHFROODU IUDXG FDVHV PHGLFDO PDOSUDFWLFH SURGXFWV
OLDELOLW\WRUWFDVHVDQGRWKHUOHJDOFODLPVWKDWFRXOGEHUHODWHGWRPRUDOLW\
,W LV EDVHG XSRQ WKHVH VLPLODU H[SOLFLW DQG LPSOLFLW DWWLWXGHV DQG
VWHUHRW\SH SURILOHV WKDW ZH GHFLGHG WR FUDIW LGHQWLFDO PHDVXUHV RI ERWK
H[SOLFLWDQGLPSOLFLWELDVDQGDSSO\WKHPERWKWR$VLDQ$PHULFDQVDQG
-HZLVK$PHULFDQV

  6HH1RVHNHWDOVXSUDQRWHDW
  ,GDW
  ,GDW7KHRWKHUSDUWLFLSDQWVVKRZHGQRVLJQLILFDQWSUHIHUHQFHIRU-XGDLVPRURWKHU
UHOLJLRQV,G
  6HH+LQNOHVXSUDQRWHDW178 (“[A] lawyer may use his peremptories to strike all
WKH-HZVIURPWKHMXU\RQWKHDVVXPSWLRQWKDW-HZVDUHLQWHOOLJHQWEHFDXVHWKHODZ\HULVKRSLQJ
for the dumbest jurors he can find.”); VHH DOVR %HQMDPLQ +RRUQ %DUWRQ 5HOLJLRQ%DVHG
3HUHPSWRU\&KDOOHQJHV$IWHU%DWVRQY.HQWXFN\DQG-(%Y$ODEDPD$Q(TXDO3URWHFWLRQ
DQG)LUVW$PHQGPHQW$QDO\VLV0,&+/5(9Q(1995) (“For a particularly bizarre
H[DPSOHRIUHOLJLRXVVWHUHRW\SLQJLQWKHXVHRIWKHSHUHPSWRU\FKDOOHQJHFRQVLGHUWKH0DUFRV
.KDVKRJJL WULDO ,PHOGD 0DUFRV ZLIH RI WKH H[3UHVLGHQW RI WKH 3KLOLSSLQHV DQG $GQDQ
.KDVKRJJLDQ$UDEEXVLQHVVPDQDQGDUPVGHDOHUZHUHRQWKHVDPHVLGHDWWULDO\HW.KDVKRJJL’V
ODZ\HUVZDQWHGWRHOLPLQDWH-HZLVKSRWHQWLDOMXURUVEHFDXVHRIVXSSRVHGDQWL$UDEELDVZKLOH
0DUFRV’s lawyers thought Jewish jurors would be ideal because Jews are ‘sensitive to persecution
and suspicious of government power.’”).
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,,,7+((03,5,&$/678'<
%XLOGLQJXSRQSULRUUHVHDUFKWHVWLQJLPSOLFLWELDVHVLQWKHOHJDOV\VWHP
DVZHOODVRQVWHUHRW\SHUHVHDUFKUHODWLQJWR$VLDQVDQG-HZVLQ$PHULFD
ZH GHVLJQHG D VWXG\ WR PHDVXUH LPSOLFLW DQG H[SOLFLW VWHUHRW\SHV RI
$VLDQVDQG-HZVDPRQJDJURXSRIIHGHUDOGLVWULFWFRXUWMXGJHVIHGHUDO
PDJLVWUDWHMXGJHVDQGVWDWHWULDOMXGJHVDQGWRWHVWWKHHIIHFWVRIJURXS
PHPEHUVKLSRQZKLWHFROODUVHQWHQFLQJ:HFRQGXFWHGWKHVWXG\XVLQJ
WKUHHW\SHVRIMXGJHVQRWRQO\WRJHWDEURDGMXGLFLDOVDPSOHEXWDOVRWR
FRPSDUHWKHUHVSRQVHVRIWKHGLIIHUHQWW\SHVRIMXGJHV
$3DUWLFLSDQWV
7ZRKXQGUHGWKLUW\QLQHMXGJHVSDUWLFLSDWHGLQWKHVWXG\DOORIZKRP
SDUWLFLSDWHGYROXQWDULO\RQWKHLURZQWLPHDQGRQWKHLURZQFRPSXWHUV
2QHKXQGUHGHLJKW\IHGHUDOMXGJHVSDUWLFLSDWHGLQWKHVWXG\RIZKRP
ZHUHGLVWULFWFRXUWMXGJHV UHSUHVHQWLQJDOOIHGHUDOMXGLFLDOFLUFXLWV DQG
RIZKRPZHUHPDJLVWUDWHMXGJHV DOVRUHSUHVHQWLQJDOOIHGHUDOMXGLFLDO
FLUFXLWV )LIW\QLQH VWDWH MXGJHV IURP HLJKW VWDWHV SDUWLFLSDWHG LQ WKH
VWXG\RIWKHMXGJHVZHUHPDOHDQGZHUHIHPDOH7KHYDVW
PDMRULW\RIMXGJHVLGHQWLILHGWKHPVHOYHVDV:KLWHLGHQWLILHG
WKHPVHOYHVDV$IULFDQ$PHULFDQLGHQWLILHGWKHPVHOYHVDV$VLDQDQG
LGHQWLILHGWKHPVHOYHVDV“PRUHWKDQRQHUDFH”-XGJHVZHUHDVNHG
WRLQGLFDWHWKHLUDJHZLWKLQWKHVSDQRIDGHFDGH WRSUHVHUYHDQRQ\PLW\ 
ZLWKMXGJHV’DJHVUDQJLQJIURP–WRSOXV7KHPDMRULW\RIMXGJHV
ZHUHEHWZHHQWKHDJHVRIDQG:HDVNHGSDUWLFLSDQWVWKHLU
UHOLJLRXV DIILOLDWLRQ LQ SDUW GXH WR KLVWRULFDO VWXGLHV WKDW LQGLFDWH D
UHODWLRQVKLS EHWZHHQ UHOLJLRVLW\ DQG SUHMXGLFH LQFOXGLQJ DQWL
6HPLWLVP ,QUHVSRQVHWRWKLVTXHVWLRQLGHQWLILHGWKHPVHOYHVDV

  6WDWHMXGJHVZHUHW\SLFDOO\LQYLWHGWRSDUWLFLSDWHE\DMXGLFLDOWUDLQLQJRIILFHLQWKHLU
VWDWHDIWHU-XGJH0DUN:%HQQHWWREWDLQHGSHUPLVVLRQIURPWKH&KLHI-XVWLFHRIWKDWVWDWH)HGHUDO
MXGJHVZHUHLQYLWHGE\HPDLOWRSDUWLFLSDWHE\-XGJH0DUN:%HQQHWW7KH\ZHUHQRWSURYLGHG
FRPSHQVDWLRQIRUWKHLUSDUWLFLSDWLRQ
  'LVWULFWFRXUWMXGJHVIURPWKH1LQWK  (LJKWK  6HYHQWK  )RXUWK  DQG
)LIWK&LUFXLWV  ZHUHWKHPRVWKHDYLO\UHSUHVHQWHGDPRQJGLVWULFWFRXUWMXGJHSDUWLFLSDQWV
  'LVWULFWFRXUWMXGJHVIURPWKH1LQWK  (OHYHQWK  DQG6L[WK  ZHUHWKHPRVW
KHDYLO\UHSUHVHQWHGDPRQJPDJLVWUDWHFRXUWMXGJHSDUWLFLSDQWV
  6WDWHFRXUWMXGJHVIURP0LVVRXUL  :DVKLQJWRQ  .HQWXFN\  DQG$UL]RQD
 ZHUHWKHPRVWKHDYLO\UHSUHVHQWHGDPRQJVWDWHFRXUWMXGJHSDUWLFLSDQWV
  :H VHSDUDWHO\ DVNHG LI MXGJHV LGHQWLILHG DV +LVSDQLF RU /DWLQR DQG  RI MXGJHV
LQGLFDWHGWKDWWKH\LGHQWLILHGDV+LVSDQLFRU/DWLQR
  6SHFLILFDOO\UHSRUWHGEHLQJEHWZHHQWKHDJHVRI–DQGEHWZHHQWKHDJHV
RI–
  *RUGRQ:$OOSRUW -0LFKDHO5RVV3HUVRQDO5HOLJLRXV2ULHQWDWLRQDQG3UHMXGLFH
-3(5621$/,7< 62&36<&+2/   ILQGLQJWKDWUHOLJLRXVSDUWLFLSDQWVGLVSOD\HG
KLJKHUOHYHOVRIRXWJURXSELDV 
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3URWHVWDQW  LGHQWLILHG DV &DWKROLF  LGHQWLILHG DV “QRQH” DQG
 LGHQWLILHG DV -HZLVK 7KH UHPDLQLQJ MXGJHV LGHQWLILHG UHOLJLRXV
DIILOLDWLRQVLQFOXGLQJ%DSWLVW/DWWHU'D\6DLQWVDQGRWKHUV
%0DWHULDOV
%HFDXVHRIWKHQXDQFHGDQGPXOWLGLUHFWLRQDOVWHUHRW\SHVUHODWLQJWR
$VLDQV DQG -HZV LQ $PHULFD ZH ZHUH LQWHUHVWHG LQ PHDVXULQJ ERWK
LPSOLFLWDQGH[SOLFLWDWWLWXGHVDQGVWHUHRW\SHVUHJDUGLQJWKHVHJURXSV7R
LQYHVWLJDWHWKLVSRWHQWLDOOLQNWKLVVWXG\HPSOR\HGERWKLPSOLFLWPHWKRGV
DQG H[SOLFLW VHOIUHSRUW  PHWKRGV 7KH SULPDU\ LPSOLFLW PHWKRG
HPSOR\HGZDVWKH,$7([SOLFLW VHOIUHSRUW TXHVWLRQVZHUHHPSOR\HG
XVLQJVFDOHGVXUYH\VW\OHTXHVWLRQV
7KH ,$7 PHDVXUHV LPSOLFLW FRJQLWLRQV LQ DQ HDV\ DQG FRPSHOOLQJ
PDQQHU,WLQVWUXFWVSDUWLFLSDQWVWRUDSLGO\FODVVLI\LQIRUPDWLRQ“DQGWKHQ
FDOFXODWHVDSDUWLFLSDQW’VUHDFWLRQWLPH LQPLOOLVHFRQGV DQGDFFXUDF\LQ
FRPSOHWLQJWKHFDWHJRUL]DWLRQWDVN7KHZLVGRPEHKLQGWKH,$7KROGV
WKDW VWDWLVWLFDOO\ VLJQLILFDQW VSHHG DQG DFFXUDF\EDVHG GLIIHUHQFHV LQ D
SHUVRQ’V DELOLW\ WR FDWHJRUL]H GLIIHUHQW W\SHV RI LQIRUPDWLRQ UHIOHFW
VRPHWKLQJPHDQLQJIXOLQWKDWSHUVRQ’VDXWRPDWLFFRJQLWLYHSURFHVVHV
:KDWIROORZVLVDQLQGHSWKGHVFULSWLRQRIKRZUHVHDUFKHUVW\SLFDOO\
FRQGXFWWKH,$7:KLOHXVLQJFRPSXWHUVVWXG\SDUWLFLSDQWVUDSLGO\SUHVV
WZR SUHGHVLJQDWHG NH\ERDUG NH\V DIWHU YLHZLQJ SDUWLFXODU ZRUGV RU
LPDJHVRQWKHLUFRPSXWHUVFUHHQV7KHZRUGVDQGLPDJHVWKDWSDUWLFLSDQWV
YLHZDUHFODVVLILHGLQWRPHDQLQJIXOFDWHJRULHVZKLFKUHTXLUHSDUWLFLSDQWV
WR“SDLUDQDWWLWXGHREMHFW IRUH[DPSOH%ODFNRU:KLWH ZLWKHLWKHU
DQ HYDOXDWLYH GLPHQVLRQ IRU H[DPSOH JRRG RU EDG  RU DQ DWWULEXWH
GLPHQVLRQ IRUH[DPSOHKRPHRUFDUHHUVFLHQFHRUDUWV ”3DUWLFLSDQWV
ILQLVKVHYHUDOWULDOVRIWKHPDWFKLQJDFWLYLWLHVVRUHVHDUFKHUVFDQPHDVXUH
KRZSDUWLFLSDQWVSHUIRUPLQSDLULQJHDFKREMHFWZLWKHDFKGLPHQVLRQ)RU
LQVWDQFH“LQRQHWULDORIWKHPRVWZHOONQRZQ,$7VSDUWLFLSDQWVSDLUWKH
FRQFHSWV*RRG:KLWHWRJHWKHUE\SUHVVLQJDGHVLJQDWHGUHVSRQVHNH\DQG
WKH FRQFHSWV %DG%ODFN WRJHWKHU ZLWK D GLIIHUHQW UHVSRQVH NH\” $IWHU
ILQLVKLQJ WKH WULDO SDUWLFLSDQWV WKHQ PDWFK WKH RSSRVLWH FRQFHSWV ZLWK

  7KHIROORZLQJIHZSDUDJUDSKVEULHIO\GHVFULEHWKHVFLHQWLILFSULQFLSOHVXQGHUO\LQJWKH
,$7$QDOPRVWLGHQWLFDOYHUVLRQRIWKLV6XEVHFWLRQDSSHDUHGLQ/HYLQVRQHWDO*XLOW\E\,PSOLFLW
5DFLDO%LDVVXSUDQRWHDW–
  As psychologists Nilanjana Dasgupta and Anthony Greenwald summarize, “:KHQ
KLJKO\DVVRFLDWHGWDUJHWVDQGDWWULEXWHVVKDUHWKHVDPHUHVSRQVHNH\SDUWLFLSDQWVWHQGWRFODVVLI\
WKHPTXLFNO\DQGHDVLO\ZKHUHDVZKHQZHDNO\DVVRFLDWHGWDUJHWVDQGDWWULEXWHVVKDUHWKHVDPH
UHVSRQVH NH\ SDUWLFLSDQWV WHQG WR FODVVLI\ WKHP PRUH VORZO\ DQG ZLWK JUHDWHU difficulty.”
1LODQMDQD 'DVJXSWD  $QWKRQ\ * *UHHQZDOG 2Q WKH 0DOOHDELOLW\ RI $XWRPDWLF $WWLWXGHV
&RPEDWLQJ $XWRPDWLF 3UHMXGLFH ZLWK ,PDJHV RI $GPLUHG DQG 'LVOLNHG ,QGLYLGXDOV  -
3(5621$/,7< 62&36<&+2/  
  /HYLQVRQVXSUDQRWHDW
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HDFK RWKHU LQ WKLV H[DPSOH *RRG%ODFN DQG %DG:KLWH &RPSXWHU
VRIWZDUHJDWKHUVWKHGDWDDQG“PHDVXUHVWKHQXPEHURIPLOOLVHFRQGVLW
WDNHVIRUSDUWLFLSDQWVWRUHVSRQGWRHDFKWDVN6FLHQWLVWVFDQWKHQDQDO\]H
E\FRPSDULQJUHDFWLRQWLPHVDQGHUURUUDWHVXVLQJDVWDWLVWLFFDOOHG“'
SULPH”  ZKHWKHU SDUWLFLSDQWV KROG LPSOLFLW DVVRFLDWLRQV EHWZHHQ WKH
DWWLWXGH REMHFW DQG GLPHQVLRQ WHVWHG” 5DFH ,$7 UHVXOWV FRQVLVWHQWO\
GHPRQVWUDWHWKDW“ZKLWH$PHULFDQVH[SUHVVDVWURQJ‘ZKLWHSUHIHUHQFH’
RQWKH,$7”
7KH,$7LVDIOH[LEOHPHDVXUH5HVHDUFKHUVKDYHGHYHORSHGVHYHUDO
W\SHVRI,$7V6RPHH[DPSOHVRI,$7VLQFOXGH“*HQGHU6FLHQFH,$7
*D\6WUDLJKW ,$7 DQG WKH )DW7KLQ ,$7 DPRQJ PDQ\ RWKHUV”  )RU
LQVWDQFHWKH*HQGHU6FLHQFH,$7UHTXLUHVSDUWLFLSDQWVWRSDLU0DOHDQG
)HPDOHLPDJHVZLWK6FLHQFHDQG/LEHUDO$UWVZRUGV2QHVKRXOGQRWH
“WKHIOH[LELOLW\RIWKH,$7WRWHVWHLWKHUHYDOXDWLYHGLPHQVLRQZRUGV VXFK
DVJURXSLQJ0DOH)HPDOHZLWK*RRG%DG RUDWWULEXWHGLPHQVLRQZRUGV
VXFKDVJURXSLQJ0DOH)HPDOHZLWK&DUHHU)DPLO\ ”7KHWZR,$7VZH
FUHDWHGIRUWKHSUHVHQWVWXG\WKH&DXFDVLDQ$VLDQVWHUHRW\SH,$7DQG
WKH &KULVWLDQ-HZLVK VWHUHRW\SH ,$7 UHTXLUH SDUWLFLSDQWV WR JURXS
WRJHWKHUZRUGVDVVRFLDWHGZLWKWKHJURXSFDWHJRU\ HDVLO\LGHQWLILDEOHODVW
QDPHV RI PHPEHUV RI WKH IRXU JURXSV VXFK DV &KDQJ *ROGEHUJ DQG
%DNHU DQGHLWKHUSRVLWLYHRUQHJDWLYHVWHUHRW\SHZRUGV VXFKDVKRQHVW
DQGJHQHURXVYHUVXVFRQWUROOLQJDQGJUHHG\ 

  %HFDXVHSDUWLFLSDQWVPD\QDWXUDOO\EHTXLFNHUDWUHVSRQGLQJZLWKRQHRIWKHLUKDQGV
SDUWLFLSDQWVFRPSOHWHWKHVHWDVNVWZLFHRQFHIRUHDFKUHVSRQVHNH\WRHOLPLQDWHGLIIHUHQFHVEDVHG
RQKDQGSUHIHUHQFH7KHRUGHURIWKH,$7WDVNVLVDOVRXVXDOO\UDQGRPL]HGWRUHGXFHRUGHUHIIHFWV
  ,Q RXU HPSLULFDO VWXG\ ZH XVHG WKH VRIWZDUH ,QTXLVLW SURGXFHG E\ 0LOOLVHFRQG
6RIWZDUH
  6HH$QWKRQ\**UHHQZDOGHWDO8QGHUVWDQGLQJDQG8VLQJWKH,PSOLFLW$VVRFLDWLRQ
7HVW,$Q,PSURYHG6FRULQJ$OJRULWKP-3(5621$/,7< 62&36<&+2/  
  5DFKOLQVNLHWDOVXSUDQRWHDW/HYLQVRQVXSUDQRWHDW(noting that “a
majority of test takers exhibit implicit racial bias” and referencing one IAT which found WKDW
“sixtyeight percent of participants demonstrated an implicit preference for ‘White people’ versus
‘Black people’” 
  6HHHJ352-(&7 ,03/,&,7KWWSVLPSOLFLWKDUYDUGHGXLPSOLFLW ODVWYLVLWHG 2FW
 
  ,G
  7KHQDPHVVHOHFWHGIRUWKH,$7VWLPXOLZHUHIRU$VLDQ&KDQJ:X/HH.ZDQ&KRL
7DQDND DQG <DPDGD IRU &DXFDVLDQ DQG &KULVWLDQ 0LOOHU 7D\ORU -RKQVRQ %DNHU 6PLWK
$QGUHZVDQG+LJJLQVDQGIRU-HZLVK6KDSLUR&RKHQ)ULHGPDQ:HLQVWHLQ(LVHQEHUJ6LHJHO
DQG=XFNHU,WVKRXOGEHQRWHGWKDWZHDWWHPSWHGWRDWOHDVWVRPHZKDWEDODQFHWKH$VLDQQDPHV
E\LQFOXGLQJUHFRJQL]DEOHQDPHVWKDWDUH&KLQHVH-DSDQHVHRU.RUHDQLQRULJLQEXWWKHVHQDPHV
DUHE\QRPHDQVDSHUIHFWUHSUHVHQWDWLYHRI$VLDQ$PHULFDQQDPHV)RUDEULHIGLVFXVVLRQRIWKH
OLPLWDWLRQVRIFDWHJRUL]LQJDGLYHUVHJURXSRI$PHULFDQVLQWRRQHFDWHJRU\VHHVRXUFHVFLWHGVXSUD
QRWH
  6HH*UHHQZDOGHWDO VXSUDQRWHDW7KHZRUGVZHXVHGIRUSRVLWLYHPRUDO
VWHUHRW\SHVZHUHPRUDOJHQHURXVJLYLQJFKDULWDEOHWUXVWZRUWK\IULHQGO\DQGKRQHVW7KHZRUGV
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,QDGGLWLRQWRPHDVXULQJLPSOLFLWVWHUHRW\SHVZLWK,$7VZHDOVRDVNHG
MXGJHV WR VHOIUHSRUWWKHLUVWHUHRW\SHVWRZDUGV $VLDQVDQG-HZV7RGR
WKLVZHXVHGFRPSRVLWHVFDOHPHDVXUHVWKDWZHGHYHORSHGIURPH[LVWLQJ
YDOLGDWHGVFDOHV7KHVHPHDVXUHVDVNSDUWLFLSDQWVIRUH[DPSOHKRZ
PXFKWKH\DJUHHZLWKWKHVWDWHPHQWV“$VLDQVDUHWDNLQJPRUHWKDQWKHLU
IDLUVKDUHRIMREVLQ$PHULFD”DQG“-HZVDUHWU\LQJWRFRQWURO$PHULFD”
7KH SXUSRVH RI WKHVH PHDVXUHV LV WR TXDQWLI\ VHOIUHSRUWHG DWWLWXGHV
WRZDUGVHDFKJURXS7KHVHTXHVWLRQVZHUHHDFKFRPSOHWHGRQ–VFDOHV
DQGWKHVFRUHVZHUHFRPSLOHGLQWRVFDOHV
$IWHU JLYLQJ LQIRUPHG FRQVHQW DQG FRPSOHWLQJ GHPRJUDSKLF
LQIRUPDWLRQ SDUWLFLSDQWV EHJDQ WKH RQOLQH VWXG\ E\ FRPSOHWLQJ WKH
VHQWHQFLQJWDVN,QWKLVWDVNMXGJHVUHDGDERXWHLWKHUD:KLWHGHIHQGDQW
DQ $VLDQ$PHULFDQ GHIHQGDQW D &KULVWLDQ GHIHQGDQW RU D -HZLVK
GHIHQGDQW:HLQLWLDOO\GHVLJQHGWKHVWXG\WRFRPSDUHWZRGHIHQGDQWVRI
GLIIHUHQWUHOLJLRQV—-HZLVKRU&KULVWLDQ—DQGWZRGHIHQGDQWVRIGLIIHUHQW
HWKQLFLWLHV—$VLDQRU:KLWH8VLQJGLIIHUHQWGHIHQGDQWQDPHVYDULHG
WKHGHIHQGDQW’VJURXSPHPEHUVKLS7KH:KLWHDQG&KULVWLDQGHIHQGDQWV
ZHUHQDPHG1DWKDQLHO.LQQHDU7KH$VLDQGHIHQGDQWZDVQDPHG0LFKDHO
=KDQJ7KH-HZLVKGHIHQGDQWZDVLGHQWLILHGDV1DWKDQLDO*ROGEHUJ
)RUWKH-HZLVKDQG&KULVWLDQGHIHQGDQWVWKHUHOLJLRQRIWKHGHIHQGDQWZDV
LGHQWLILHGE\VWDWLQJWKDWWKHGHIHQGDQWDQGKLVZLIHZHUHDFWLYHLQHLWKHU
WKH &KULVWLDQ RU -HZLVK FRPPXQLW\ DQG WKDW WKH GHIHQGDQW’V EURWKHU
VHUYHGDVDPHPEHURIWKHFOHUJ\RIHLWKHUD&KULVWLDQFKXUFKRU-HZLVK
V\QDJRJXH $OO RWKHU LQIRUPDWLRQ DERXW WKH GHIHQGDQW ZDV LGHQWLFDO
LQFOXGLQJDJH  PDULWDOVWDWXV PDUULHG FLWL]HQVKLS 86 ELUWKSODFH
&KLFDJR ,/  DQG HGXFDWLRQ 0DVWHU’V GHJUHH  2WKHU QDPHV LQ WKH
SUHVHQWHQFHUHSRUW HJQDPHVRIGHIHQGDQW’VSDUHQWV ZHUHPDGHWREH
FRQVLVWHQWZLWKWKHJURXSPHPEHUVKLSFRQGLWLRQ


ZHXVHGIRUQHJDWLYHPRUDOVWHUHRW\SHVZHUHGLVKRQHVWOLDUVFKHPLQJFRQWUROOLQJGRPLQDWLQJ
FRPSHWLWLYHDQGJUHHG\
  7R FUHDWH WKHVH VFDOHV ZH EOHQGHG PHDVXUHV IURP SUHYLRXVO\ YDOLGDWHG VFDOHV 7KH
SXUSRVHRIWKHEOHQGLQJZDVWRVLPSOLI\DQGVKRUWHQWKHOHQJWKRIWKHVWXG\DVZHOODVWRQDUURZ
WKHVWHUHRW\SHVH[DPLQHGWRWKRVHWKDWZRXOGEHPRVWUHOHYDQWLQDOHJDOFRQWH[W
  The full list of items was as follows: “Asian Americans DUHWU\LQJWRFRQWURO$PHULFD
$VLDQ$PHULFDQVFDQQRWEHWUXVWHG$VLDQ$PHULFDQVDUHWDNLQJPRUHWKDQWKHLUVKDUHRIJRRG
MREV$VLDQ$PHULFDQVDUHKRQHVWSHRSOH$VLDQ$PHULFDQVSRVVHVVJRRGPRUDOYDOXHV $VLDQ
Americans are cunning.” The same items wereDOVRDVNHGUHODWLQJWR-HZV
  :HWKHUHIRUHFRQGXFWHGVWDWLVWLFDODQDO\VLVVHSDUDWHO\FRPSDULQJWKHUHVXOWVIRU$VLDQ
DVFRPSDUHGWR:KLWHDQG-HZLVKDVFRPSDUHGWR&KULVWLDQ
  ,WVKRXOGEHQRWHGWKDWWKHVXUQDPH=KDQJLVDWUDGLWLRQDOO\&KLQHVHQDPHDQGWKHUHIRUH
GRHVQRWUHSUHVHQWDOO$VLDQ$PHULFDQQDPHV,ISDUWLFLSDQWVLGHQWLILHGWKHQDPHDV&KLQHVHDQG
KROG VSHFLILF VWHUHRW\SHV RI &KLQHVH$PHULFDQV WKDW DUH GLIIHUHQW IURP RWKHU $VLDQ$PHULFDQ
VWHUHRW\SHVWKHUHVXOWVRIWKHVWXG\FRXOGKDYHEHHQDIIHFWHGE\WKLVGLIIHUHQFH
  6SRXVHQDPHVDOVRFRQIRUPHGZLWKWKHGHIHQGDQWQDPHV
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7KHVHQWHQFLQJWDVNDVNHGMXGJHVWRUHDGDIHGHUDOVW\OHSUHVHQWHQFH
UHSRUWIRUDIUDXGFDVH7RFUHDWHDPRUHPDQDJHDEOHSUHVHQWHQFHUHSRUW
ZHFKRVHWRFRQGXFWWKHVHQWHQFLQJIRUDQ F  F SOHDEDUJDLQIRU
ZKLFK WKH VWLSXODWHG VHQWHQFLQJ UDQJH ZDV – PRQWKV 7KH
SUHVHQWHQFH UHSRUW GHVFULEHG D IUDXG FULPH LQ ZKLFK WKH DOOHJHG
SHUSHWUDWRU KDG DJUHHG WR SOHDG JXLOW\ WR IHGHUDO VHFXULWLHV IUDXG LQ
YLRODWLRQRI86&-XGJHVUHDGWKDW“WKHGHIHQGDQWDEXVHGKLV
SRVLWLRQRIWUXVWZLWKLQWKHFRPSDQ\E\SHUVXDGLQJ>DFRPSDQ\IRUZKLFK
KHZDVWKHGLUHFWRU@WRJLYHKLPPRQH\DQGVWRFNXQGHUWKHJXLVHWKDWKH
ZDVJRLQJWR WDNHWKHFRPSDQ\SULYDWHWKURXJKDVWRFNEX\EDFN”7KH
DPRXQWLQYROYHGLQ WKHIUDXGZDV HVWLPDWHGWR EHEHWZHHQ
DQG8QGHUWKH)HGHUDO6HQWHQFLQJ*XLGHOLQHVDFRQYLFWLRQ
IRU VXFK D FULPH UHVXOWV LQ D VHQWHQFH EHWZHHQ – PRQWKV LQ
SULVRQ -XGJH SDUWLFLSDQWV ZHUH LQVWUXFWHG WR VHQWHQFH WKH GHIHQGDQW
ZLWKLQWKLVUDQJH$OWKRXJKLWZRXOGRQO\EHW\SLFDOIRUIHGHUDOGLVWULFW
FRXUWMXGJHVWRGHOLYHUWKHVHQWHQFHLQDFULPHVXFKDVWKHRQHSUHVHQWHG
ZH QRQHWKHOHVV SURYLGHG WKH VDPH VHQWHQFLQJ PHDVXUH WR DOO MXGJHV
%HFDXVHIHGHUDOPDJLVWUDWHMXGJHVDUHIDPLOLDUZLWKIHGHUDOSUHVHQWHQFH
UHSRUWVDQGWKHVHQWHQFLQJJXLGHOLQHVZHH[SHFWHGWKDWWKHWDVNZRXOG
QRW EH GLIILFXOW IRU WKHP WR IROORZ 6WDWH MXGJHV ZHUH SUHVXPDEO\ OHVV
IDPLOLDUZLWKWKHVHQWHQFLQJUXOHVDQGSUHVHQWHQFHUHSRUWWKDWZHUHXVHG
LQ WKLVVWXG\ +RZHYHU ZH JDYHWKHVDPHVHQWHQFLQJWDVN WR VWDWHDQG
IHGHUDO MXGJHV EHFDXVH ZH GLG QRW ZDQW WR KDYH GLIIHUHQW VWLPXOL IRU
GLIIHUHQWJURXSV
$IWHU WKH MXGJHV FRPSOHWHG WKH VHQWHQFLQJ WDVN WKH\ ZHUH DVNHG
TXHVWLRQV UHODWLQJ WR WKHLU SHUVRQDO VHQWHQFLQJ SKLORVRSK\ 7KLV VFDOH
LQFOXGHGIRXUTXHVWLRQVWZRGHVLJQHGWRPHDVXUHVXSSRUWIRUUHWULEXWLYH
SXQLVKPHQW “$ SHUVRQ ZKR FRPPLWV WKH KDUVKHVW FULPH GHVHUYHV WKH
KDUVKHVWSXQLVKPHQW”DQG“7KRVHZKRKXUWRWKHUVGHVHUYHWREHKXUWLQ
UHWXUQ” DQGWZRWRPHDVXUHPHUF\RUUHKDELOLWDWLRQEDVHGSXQLVKPHQW
“3HRSOH ZKR FRPPLW VHULRXV FULPHV RIWHQ VKRXOG UHFHLYH WUHDWPHQW
LQVWHDG RI SXQLVKPHQW” DQG “3HRSOH ZKR FRPPLW VHULRXV FULPHV
VRPHWLPHV GHVHUYH OHQLHQF\”  7KH\ WKHQ FRPSOHWHG DQ ,$7 HLWKHU D
VWHUHRW\SH,$7IRUWKHJURXSV$VLDQDQG&DXFDVLDQRUDVWHUHRW\SH,$7
IRUWKHJURXSV&KULVWLDQDQG-HZLVK-XGJHVZKRZHUHUDQGRPO\DVVLJQHG
WRWKH$VLDQRU:KLWHGHIHQGDQWFRQGLWLRQUHFHLYHGDQ$VLDQ&DXFDVLDQ
,$7DQGMXGJHVZKRZHUHUDQGRPO\DVVLJQHGWRWKH&KULVWLDQRU-HZLVK
GHIHQGDQWFRQGLWLRQUHFHLYHGD&KULVWLDQ-HZLVK,$7
$IWHUFRPSOHWLQJWKH,$7SDUWLFLSDQWVQH[WFRPSOHWHGWKHVHOIUHSRUW
VWHUHRW\SHPHDVXUHIRUERWK$VLDQVDQG-HZV7KHVHPHDVXUHVFRQVLVWHG

  86 6(17(1&,1* *8,'(/,1(6 0$18$/  ( DW  86 6(17(1&,1* &200’1
 
  ,IDMXGJHDWWHPSWHGWRHQWHUDQXPEHUQRWZLWKLQWKHUDQJHWKHVWXG\ZDVSURJUDPPHG
WRUHMHFWWKHUHVSRQVHDQGUHTXHVWDUHVSRQVHEHWZHHQWKH–PRQWKJXLGHOLQHV
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RI VL[ TXHVWLRQV HDFK DQG ZHUH LGHQWLFDO H[FHSW IRU WKH WDUJHW RI WKH
TXHVWLRQ $VLDQV RU -HZV  )RU H[DPSOH SDUWLFLSDQWV ZHUH DVNHG KRZ
PXFK WKH\ DJUHHG RU GLVDJUHHG ZLWK WKH IROORZLQJ VWDWHPHQWV “$VLDQ
$PHULFDQVDUHWDNLQJPRUHWKDQWKHLUIDLUVKDUHRIMREV”DQG“-HZVDUH
WU\LQJ WR FRQWURO $PHULFD” )RU HDFK VXFK TXHVWLRQ SDUWLFLSDQWV
UHVSRQGHGEDVHGRQDUDQJHRIVWURQJO\DJUHHWRVWURQJO\GLVDJUHH –
VFDOH 7KHVHTXHVWLRQVZHUHDOVRSUHVHQWHGLQFRXQWHUEDODQFHGRUGHUVR
WKDWGLIIHUHQWSDUWLFLSDQWVDQVZHUHGWKHVHTXHVWLRQVLQGLIIHUHQWRUGHUV WR
HOLPLQDWH RUGHU HIIHFWV  $IWHU FRPSOHWLQJ WKHVH H[SOLFLW VWHUHRW\SH
PHDVXUHVWKHVXUYH\FRQFOXGHGDQGSDUWLFLSDQWVZHUHWKDQNHGIRUWKHLU
SDUWLFLSDWLRQ
&+\SRWKHVHV
%DVHG XSRQ SUHYLRXV VFKRODUVKLS UHODWHG WR LPSOLFLW ELDV LQ WKH
FULPLQDOMXVWLFHV\VWHP DVZHOODVNQRZOHGJHJDLQHGWKURXJKSUHYLRXV
HPSLULFDO UHVHDUFK RQ VWHUHRW\SHV RI $VLDQV DQG -HZV LQ $PHULFD ZH
PDGHWKHIROORZLQJK\SRWKHVHV
+\SRWKHVLV  -XGJHV ZLOO KDUERU LPSOLFLW ELDVHV DVVRFLDWLQJ $VLDQV
ZLWKQHJDWLYHHFRQRPLFDQGPRUDOVWHUHRW\SHVDQG:KLWHVZLWKSRVLWLYH
HFRQRPLFDQGPRUDOVWHUHRW\SHV
+\SRWKHVLV-XGJHVZLOOKDUERULPSOLFLWELDVHVDVVRFLDWLQJ-HZVZLWK
QHJDWLYH HFRQRPLF DQG PRUDO VWHUHRW\SHV DQG &KULVWLDQV ZLWK SRVLWLYH
HFRQRPLFDQGPRUDOVWHUHRW\SHV
+\SRWKHVLV-XGJHVZLOOVHQWHQFH-HZLVKGHIHQGDQWVPRUHKDUVKO\
WKDQ &KULVWLDQ GHIHQGDQWV DQG ZLOO VHQWHQFH $VLDQ GHIHQGDQWV PRUH
KDUVKO\WKDQ:KLWHGHIHQGDQWV
+\SRWKHVLV: Judges’ implicit bias scores (on the IATs) will predict
WKHOHQJWKRIWKHLUhypothetical defendant’s VHQWHQFH)RUH[DPSOHMXGJHV
ZLWK KLJKHU OHYHOV RI LPSOLFLW ELDV WRZDUGV $VLDQV ZLOO JLYH ORQJHU
VHQWHQFHVWR$VLDQGHIHQGDQWV
+\SRWKHVLV: Judges’ selfUHSRUWHGDJUHHPHQWZLWK$VLDQDQG-HZLVK
VWHUHRW\SHV ZLOO EH OHVV OLNHO\ WKDQ WKH ,$7 VFRUHV WR SUHGLFW
GLVFULPLQDWLRQ LQ VHQWHQFLQJ EXW LW PD\ VWLOO VRPHZKDW SUHGLFW JURXS
EDVHGVHQWHQFHV
+\SRWKHVLV  -XGJHV ZLOO XVH MXGLFLDO SKLORVRSK\ WR MXVWLI\ KLJKHU
SXQLVKPHQW RI $VLDQV DQG -HZV 3KUDVHG DQRWKHU ZD\ MXGJHV ZKR
UHVSRQGWRDFDVHZLWKDQ$VLDQRU-HZLVKGHIHQGDQWZLOOHPEUDFHPRUH
UHWULEXWLYHRUSXQLWLYHSKLORVRSKLHVDQGOHVVUHKDELOLWDWLYHSKLORVRSKLHV
FRPSDUHGWRMXGJHVZKRVHHDFDVHZLWKD:KLWHRU&KULVWLDQGHIHQGDQW


  :HGRFXPHQWHGWKHVHK\SRWKHVHVEHIRUHFRQGXFWLQJWKHVWXG\LQFRQIRUPLW\ZLWKEHVW
HPSLULFDOSUDFWLFHV
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,QFDOFXODWLQJWKH,$7UHVXOWVZHXVHGWKHXSGDWHGVFRULQJDOJRULWKPV
VXJJHVWHGE\3URIHVVRU$QWKRQ\*UHHQZDOGDQGKLVFROOHDJXHV7KHVH
XSGDWHGDOJRULWKPVDGGUHVVHGFKDOOHQJHVWKDWZHUHUDLVHGUHJDUGLQJWKH
RULJLQDO,$7VFRULQJDOJRULWKP
'5HVXOWV,PSOLFLW%LDV)HGHUDO-XGJHVDQG6HQWHQFLQJ
7RWHVWRXUK\SRWKHVHVZHFRQGXFWHGVHYHUDOVWDWLVWLFDODQDO\VHV)RU
K\SRWKHVHV RQH DQG WZR ZH H[DPLQHG ZKHWKHU MXGJHV KHOG LPSOLFLW
ELDVHVE\XVLQJRQHVDPSOH7WHVWV)RUK\SRWKHVLVWKUHHZHFRPSDUHG
ZKHWKHUMXGJHVJDYHGLIIHUHQWVHQWHQFHVEDVHGRQGHIHQGDQWHWKQLFLW\RU
UHOLJLRQ XVLQJ DQDO\VLV RI YDULDQFH $129$  WHVWV  7KLV VWDWLVWLFDO
DQDO\VLV DOVR ZDV HPSOR\HG WR GHWHUPLQH ZKHWKHU GLIIHUHQW W\SHV RI
MXGJHVUHSRUWHGGLIIHUHQWOHYHOVRIVHOIUHSRUWHGELDVRUKDUERUHGGLIIHUHQW
OHYHOV RI LPSOLFLW ELDV )RU WKH UHPDLQLQJ K\SRWKHVHV ZH HPSOR\HG
UHJUHVVLRQ DQDO\VHV ,$7 ' VFRUHV ZHUH UHJUHVVHG XSRQ MXGLFLDO
UHWULEXWLYHDQGPHUF\SKLORVRSKLHV6HQWHQFLQJGHFLVLRQVZHUHUHJUHVVHG
XSRQ HWKQLFLW\ RU UHOLJLRQ RI GHIHQGDQW LPSOLFLW DQG H[SOLFLW ELDVHV
VHQWHQFLQJ SKLORVRSKLHV DQG WKH WZRZD\ LQWHUDFWLRQV EHWZHHQ WKHVH
YDULDEOHV




 6HH*UHHQZDOGHWDOVXSUDQRWHDW–
 $V/HYLQVRQHWDOVXPPDUL]HG
Greenwald, Nosek and Banaji’s suggested improved scoring measure for the
,$7 FDOOHG D ' VFRUH KDV LPSURYHG WHVWUHVSRQVH GHWHFWLRQ IRU LQVWDQFH LW
WKURZVRXWLQGLVFULPLQDWHUHVSRQVHVRUUHVSRQVHVWKDWLQGLFDWHDODFNRIDWWHQWLRQ 
DQG LQFRUSRUDWHV DQ LQFOXVLYH VWDQGDUG GHYLDWLRQ IRU DOO FRQJUXHQW WULDOV IRU
LQVWDQFHERWKWKHSUDFWLFHDQGWHVWEORFNRIZKLWHJXLOW\DQGEODFNQRWJXLOW\ 
0HDQ ODWHQFLHV DUH FRPSXWHG IRU HDFK EORFN DQG FRPSOLPHQWDU\ EORFNV DUH
VXEWUDFWHGIURPHDFKRWKHU HJSUDFWLFHZKLWHQRWJXLOW\DQGEODFNJXLOW\ZRXOG
EH VXEWUDFWHG IURP SUDFWLFH ZKLWHJXLOW\ DQG EODFNQRW JXLOW\  7KHVH WZR
GLIIHUHQFHVFRUHVDUHGLYLGHGE\WKHLULQFOXVLYHVWDQGDUGGHYLDWLRQVFRUHDQGWKH
DYHUDJHRIWKHVHWZRVFRUHVLVFDOOHG'

/HYLQVRQHWDO*XLOW\E\,PSOLFLW5DFLDO%LDVVXSUDQRWHDWQ FLWDWLRQVRPLWWHG )RU
more on Greenwald and his colleagues’ scoring algorithm, see Rachlinski et al., VXSUDQRWHDW
–
  $RQHVDPSOH7WHVWWHVWVZKHWKHUDVLQJOHSRSXODWLRQGLIIHUVIURPDK\SRWKHVL]HGYDOXH
6HH 521$/' &+5,67(16(1 $1$/<6,6 2) 9$5,$1&( '(6,*1 $1' 5(*5(66,21 –  
H[SODLQLQJRQHVDPSOH7WHVWV ,QWKHFDVHRIWKH,$7WKHK\SRWKHVL]HGYDOXHLV]HURRUQRELDV
$Q,$7VFRUHWKDWLVVLJQLILFDQWO\GLIIHUHQWIURP]HURZRXOGLQGLFDWHELDVLQWKHSRSXODWLRQ7KXV
WKH RQHVDPSOH 7test referenced here tested whether the study population’s IAT VFRUH ZDV
VLJQLILFDQWO\GLIIHUHQWWKDQ]HUR
  *HQHUDOO\$129$RU$QDO\VLVRI9DULDQFHLVDVHULHVRIVWDWLVWLFDOWHFKQLTXHVWKDW
VHJPHQW WKH REVHUYHG YDULDQFH LQ D GDWDVHW LQWR WKH VRXUFHV RI YDULDQFH DOORZLQJ IRU WKH
FRPSDULVRQRIWKHPHDQVEHWZHHQWZRRUPRUHJURXSV)RUH[DPSOHLVWKHYDULDQFHLQDVDPSOH
HJPHDVXUHGKHLJKW DWWULEXWDEOHWRGLIIHUHQFHVEHWZHHQWZRJURXSV VXFKDV'HPRFUDWVDQG
5HSXEOLFDQV RULVLWGXHWRRWKHUXQH[SODLQHGRUXQPHDVXUHGYDULDWLRQZLWKLQWKHJURXS VXFKDV
KRZPXFKFRIIHHWKH\KDGWKLVPRUQLQJ "
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-XGJHV,PSOLFLWO\%LDVHG$JDLQVW$VLDQV
)HGHUDO DQG VWDWH MXGJHV GLVSOD\HG VWURQJ WR PRGHUDWH LPSOLFLW ELDV
DJDLQVW$VLDQV UHODWLYHWR&DXFDVLDQV RQWKHVWHUHRW\SH,$7VXFKWKDW
$VLDQV ZHUH DVVRFLDWHG ZLWK QHJDWLYH PRUDO VWHUHRW\SHV HJ JUHHG\
GLVKRQHVWVFKHPLQJ DQG&DXFDVLDQVZHUHDVVRFLDWHGZLWKSRVLWLYHPRUDO
VWHUHRW\SHV HJWUXVWZRUWK\KRQHVWJHQHURXV 
-XGJHV,PSOLFLWO\%LDVHG$JDLQVW-HZV
)HGHUDO DQG VWDWH MXGJHV GLVSOD\HG VWURQJ WR PRGHUDWH LPSOLFLW ELDV
DJDLQVW-HZV UHODWLYHWR&KULVWLDQV RQWKHVWHUHRW\SH,$7VXFKWKDW
-HZV ZHUH DVVRFLDWHG ZLWK QHJDWLYH PRUDO VWHUHRW\SHV HJ JUHHG\
GLVKRQHVWVFKHPLQJ DQG&KULVWLDQVZHUHDVVRFLDWHGZLWKSRVLWLYHPRUDO
VWHUHRW\SHV HJWUXVWZRUWK\KRQHVWJHQHURXV 
)HGHUDO'LVWULFW&RXUW-XGJHV 0DUJLQDO6LJQLILFDQFH 
*DYH/RQJHU6HQWHQFHVWR-HZLVK YV&KULVWLDQ 
'HIHQGDQWV6WDWH&RXUW-XGJHV*DYH/RQJHU6HQWHQFHVWR
:KLWH YV$VLDQ 'HIHQGDQWV
)HGHUDO GLVWULFW MXGJHV JDYH RI PDUJLQDO VLJQLILFDQFH  ORQJHU
VHQWHQFHVWR-HZLVKGHIHQGDQWV WKDQ&KULVWLDQGHIHQGDQWV7KHUHZHUH
QR VLJQLILFDQW GLIIHUHQFHV LQ KRZ WKHVH MXGJHV VHQWHQFHG :KLWH DV
FRPSDUHGWR$VLDQGHIHQGDQWV0DJLVWUDWHMXGJHV’VHQWHQFHVGLGQRWYDU\
VLJQLILFDQWO\EDVHGRQWKHGHIHQGDQW’VJURXSPHPEHUVKLS6WDWHMXGJHV
FRQWUDU\WRSUHGLFWLRQVHQWHQFHG:KLWHGHIHQGDQWVWRVLJQLILFDQWO\ORQJHU
VHQWHQFHVWKDQ$VLDQ$PHULFDQGHIHQGDQWV



  0 W   S
  0 W   S
  F(1, 52) = 2.89, p = .095, ηp2 = .05, MJewish = 160.12, SD = 15.51, MChristian =
6' 
  F(1, 26) = 6.77, p = .05, ηp2 = 0:KLWH 6' 0$VLDQ 
6' )RUDQLQWHUHVWLQJVWXG\DQDO\]LQJ$VLDQGHIHQGDQWVLQIHGHUDOVHQWHQFLQJVHH%ULDQ
' -RKQVRQ  6DUD %HWVLQJHU Punishing the ‘Model Minority’: $VLDQ$PHULFDQ &ULPLQDO
6HQWHQFLQJ 2XWFRPHV LQ )HGHUDO 'LVWULFW &RXUWV  &5,0,12/2*<     
ILQGLQJWKDWIRUZKLWHFROODUFULPHV$VLDQ$PHULFDQGHIHQGDQWVUHFHLYHGVLPLODURUPRUHOHQLHQW
VHQWHQFHVWRWKHLU:KLWHFRXQWHUSDUWV 
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FIGURE 1.
0HDQ6HQWHQFH 6' *LYHQE\)HGHUDO'LVWULFW-XGJHV
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FIGURE 2.
0HDQ6HQWHQFH 6' *LYHQE\6WDWH&RXUW-XGJHV
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Caucasian Defendants
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State Court Judges
$OO-XGJH&RKRUWV3RVVHVVHG6LPLODUO\6WURQJ,PSOLFLW%LDVHV
(DFK RI WKH WKUHH W\SHV RI MXGJHV ZH WHVWHG GLVSOD\HG VLJQLILFDQW
QHJDWLYHLPSOLFLWELDVHVWRZDUGV$VLDQV UHODWLYHWR&DXFDVLDQV DQG-HZV
UHODWLYH WR &KULVWLDQV  DQG WKHUH ZHUH QR VWDWLVWLFDOO\ VLJQLILFDQW
GLIIHUHQFHVEHWZHHQ,$7VFRUHDQGW\SHRIMXGJHSDUWLFLSDQW

  )$VLDQ&DXFDVLDQ      QV )-HZLVK&KULVWLDQ      QV 7KH VFRUHV
ZHUH IRU )HGHUDO 'LVWULFW &RXUW MXGJHV 0$VLDQ&DXFDVLDQ   6'    0-HZLVK
&KULVWLDQ  6'  IRU)HGHUDO0DJLVWUDWHMXGJHV 0$VLDQ&DXFDVLDQ  6' 
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0DOH-XGJHV6KRZHG6WURQJHU$QWL-HZLVK,PSOLFLW%LDV
7KHUH ZDV D VLJQLILFDQW GLIIHUHQFH ZKHUHE\ PDOH MXGJHV GLVSOD\HG
VWURQJHUDQWL-HZLVKLPSOLFLWELDVHVDVFRPSDUHGWRIHPDOHMXGJHV)RU
WKH $VLDQ&DXFDVLDQ ,$7 WKHUH ZHUH QR VWDWLVWLFDOO\ VLJQLILFDQW
GLIIHUHQFHVEHWZHHQPDOHDQGIHPDOHMXGJHV

FIGURE 3.
0HDQ,$76FRUHV 6' IRU7\SHVRI-XGJH3DUWLFLSDQWV

State Court
Judges

Federal Magistrate
Judges

Federal District
Judges
1

0.75 0.5 0.25 0 0.25 0.5 0.75 1
Strong Bias Favoring
No Bias

Strong Bias Favoring
Jews/Asians
(Relative to Christians/Caucasians)

Christians/Caucasians
(Relative to Jews/Asians)

JewishChristian
AsianCaucasian

3ROLWLFDO3DUW\RI$SSRLQWLQJ3UHVLGHQW'LG1RW3UHGLFW'LIIHUHQW
,$76FRUHV
:HZHUHDEOHWRFDWHJRUL]HIHGHUDOGLVWULFWFRXUWMXGJHVEDVHGXSRQWKH
SROLWLFDO SDUW\ RI WKHLU DSSRLQWLQJ SUHVLGHQW -XGJHV DSSRLQWHG E\
5HSXEOLFDQV DSSHDUHG WR GLVSOD\ KLJKHU RYHUDOO ,$7 ELDV VFRUHV WKDQ

 0-HZLVK&KULVWLDQ  6'  DQGIRUVWDWHFRXUWMXGJHV 0$VLDQ&DXFDVLDQ 
 6'  0-HZLVK&KULVWLDQ  6'  
  )-HZLVKChristian(1, 100) = 4.14, p < .05, ηp2 = .04. For male judges, 0-HZLVK
&KULVWLDQ  6'  )RUIHPDOHMXGJHV0-HZLVK&KULVWLDQ  6'  
  )$VLDQ&DXFDVLDQ   QV)-HZLVK&KULVWLDQ   QV)RUPDOH
MXGJHV0$VLDQ&DXFDVLDQ  6'  )RUIHPDOHMXGJHV0$VLDQ&DXFDVLDQ  6'
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'HPRFUDWV KRZHYHU WKHVH GLIIHUHQFHV GLG QRW UHDFK VWDWLVWLFDO
VLJQLILFDQFH
3URWHVWDQWDQG&DWKROLF-XGJHV+DG+LJKHU3UR&KULVWLDQ$QWL
-HZLVK,$7%LDVHV&RPSDUHGWR-XGJHV:KR5HSRUWHG1R5HOLJLRQ
-XGJHV ZKR VHOILGHQWLILHG DV &DWKROLF RU 3URWHVWDQW GLVSOD\HG
VLJQLILFDQWO\ KLJKHU SUR&KULVWLDQ DQWL-HZLVK  ELDVHV RQ WKH -HZLVK
&KULVWLDQ ,$7 DV FRPSDUHG WR MXGJHV ZKR VHOILGHQWLILHG DV DIILOLDWHG
ZLWK QR UHOLJLRQ DQG DV FRPSDUHG WR -HZLVK MXGJHV  -HZLVK MXGJHV
VKRZHG QR VLJQLILFDQW ELDV WRZDUGV -HZLVK RU &KULVWLDQ VWHUHRW\SHV
&DWKROLFDQG3URWHVWDQWMXGJHVGLGQRWKRZHYHUKROGVLJQLILFDQWO\KLJKHU
LPSOLFLWELDVHVWRZDUGV$VLDQVDVFRPSDUHGWRMXGJHVZKRUHSRUWHGQR
UHOLJLRQ
&DWKROLFDQG3URWHVWDQW-XGJHV6HOI5HSRUWHG0RUH$JUHHPHQWZLWK
$VLDQDQG-HZLVK6WHUHRW\SHVDV&RPSDUHGWR“1R5HOLJLRQ”-XGJHV
IRUERWK3RVLWLYH6WHUHRW\SHVDQG1HJDWLYH6WHUHRW\SHV 
There were numerous differences in terms of judges’ religion and their
DJUHHPHQWZLWK$VLDQVWHUHRW\SHV*HQHUDOO\&DWKROLFDQG3URWHVWDQWMXGJHV
ZHUHPRUHOLNHO\WRVHOIUHSRUWDQWL$VLDQVWHUHRW\SHVDVFRPSDUHGWRMXGJHV
ZKRDIILOLDWHGZLWKQRUHOLJLRQRUDVFRPSDUHGWR-HZLVKMXGJHVRQWKH
DYHUDJHG IROORZLQJ PHDVXUHV $VLDQV FRQWURO $PHULFD  $VLDQV WDNH
MREV DQG $VLDQV DUH FXQQLQJ 7KHUH ZHUH QR VWDWLVWLFDOO\ VLJQLILFDQW
GLIIHUHQFHVEHWZHHQUHOLJLRXVJURXSVRQSRVLWLYHVWHUHRW\SHVRIWKHVHJURXSV


  )$VLDQ&DXFDVLDQ      QV )-HZLVK&KULVWLDQ      QV )RU
5HSXEOLFDQDSSRLQWHHV0$VLDQ&DXFDVLDQ  6'  0-HZLVK&KULVWLDQ  6' 
 )RU'HPRFUDWLFDSSRLQWHHV0$VLDQ&DXFDVLDQ  6'  0-HZLVK&KULVWLDQ 
 6'  
  F(3, 92) = 8.46, p < .001, ηp2 = .05, MCatholic = 0.59 (SD = 0.58), MProtestant = 0.71
6'  01RUHOLJLRQ  6'  0-HZLVK  6'  
  W   QV7KLVUHVXOWPD\KDYHEHHQGXHWRWKHVPDOOQXPEHURI-HZLVKMXGJHV  
ZKRFRPSOHWHGWKLVSDUWLFXODU,$77KHVWDWVFDPHIURPD7WHVWFRPSDULQJZLWK3ULRUVWXGLHV
KDYHLQGLFDWHGWKDW-HZLVKSDUWLFLSDQWVKDYHIDYRUHG-XGDLVPRYHURWKHUUHOLJLRQVLQDWWLWXGH,$7V
5XGPDQHWDOVXSUDQRWHDW
  )   p = .001, ηp2 = .08.
  0&DWKROLF  6'  03URWHVWDQW  6'  0-HZLVK  6' 
 01RUHOLJLRQ  6'  
  0&DWKROLF  6'  03URWHVWDQW  6'  0-HZLVK  6' 
 01RUHOLJLRQ  6'  
  0&DWKROLF  6'  03URWHVWDQW  6'  0-HZLVK  6' 
 01RUHOLJLRQ  6'  
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LQFOXGLQJ RQ WKH IROORZLQJ PHDVXUHV   $VLDQV DUH KRQHVW DQG $VLDQV
KDYHJRRGPRUDOV
&DWKROLF MXGJHV ZHUH DOVR PRUH OLNHO\ WR DJUHH ZLWK VWDWHPHQWV RI
-HZLVKVWHUHRW\SHVDVFRPSDUHGWR3URWHVWDQW-HZLVKDQG“QRUHOLJLRQ”
MXGJHVRQWKHIROORZLQJPHDVXUHV-HZVFRQWURO$PHULFD-HZVWDNH
MREV-HZVDUHFXQQLQJ,QWHUHVWLQJO\&DWKROLFDQG3URWHVWDQWMXGJHV
ZHUH DOVR PRUH OLNHO\ WR DJUHH ZLWK WKH IROORZLQJ SRVLWLYH -HZLVK
VWHUHRW\SHVDVFRPSDUHGWR-HZLVKMXGJHV-HZVDUHKRQHVWDQG-HZV
KDYHJRRGPRUDOV7KHVHILQGLQJVLQGLFDWHWKDWIRUDWOHDVW3URWHVWDQW
MXGJHV WKH\ ZHUH PRUH OLNHO\ WR VHOIUHSRUW DJUHHPHQW ZLWK DOO-HZLVK
VWHUHRW\SHVDQGQRWMXVWQHJDWLYHVWHUHRW\SHV
6WDWH-XGJHV:HUH0RUH$QWL$VLDQLQ7KHLU6HOI5HSRUWV
6WDWHMXGJHVDVFRPSDUHGWRDOOIHGHUDOMXGJHVZHUHPRUHOLNHO\WR
VHOIUHSRUW DJUHHPHQW ZLWK QHJDWLYH $VLDQ DWWLWXGHV DQG VWHUHRW\SHV 
LQFOXGLQJ WKH VWDWHPHQWV “$VLDQV DUH WU\LQJ WR FRQWURO $PHULFD” 
“$VLDQV DUH WDNLQJ PRUH WKDQ WKHLU VKDUH RI MREV”  DQG “$VLDQV DUH
FXQQLQJ”
-XGJHV’6HOI5HSRUWHG$JUHHPHQWZLWK$VLDQ6WHUHRW\SHV:HUH
&RUUHODWHGZLWK7KHLU$JUHHPHQWZLWK-HZLVK6WHUHRW\SHV
$JUHHPHQW ZLWK VHOIUHSRUWHG  QHJDWLYH VWHUHRW\SHV UHODWLQJ WR
$VLDQV DQG VHOIUHSRUWHG  QHJDWLYH VWHUHRW\SHV UHODWLQJ WR -HZV ZHUH

  )   QV
  0&DWKROLF  6'  03URWHVWDQW  6'  0-HZLVK  6'
 0QRUHOLJLRQ  6'  
  0&DWKROLF  6'  03URWHVWDQW  6'  0-HZLVK  6'
 0QRUHOLJLRQ  6'  
  F(3, 188) = 2.79, p = .04, ηp2 = .04.
  0&DWKROLF  6'  03URWHVWDQW  6'  0-HZLVK  6'
 01RUHOLJLRQ  6'  
  0&DWKROLF  6'  03URWHVWDQW  6'  0-HZLVK  6'
 01RUHOLJLRQ  6'  
  0&DWKROLF  6'  03URWHVWDQW  6'  0-HZLVK  6'
 01RUHOLJLRQ  6'  
  F(3, 188) = 2.26, p = .08, ηp2 = .04.
  0&DWKROLF  6'  03URWHVWDQW  6'  0-HZLVK  6'
 01RUHOLJLRQ  6'  
  0&DWKROLF  6'  03URWHVWDQW  6'  0-HZLVK  6'
 01RUHOLJLRQ  6'  
  (F(2, 202) = 5.15, p=.007, ηp2=.05).
  0)'  6'  0)0  6'  067  6'  
  0)'  6'  0)0  6'  067  6'  
  0)'  6'  0)0  6'  067  6'  
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FRUUHODWHG ZLWK RQH DQRWKHU  7KH PRUH OLNHO\ D MXGJH ZDV WR UHSRUW
DJUHHPHQW ZLWK D QHJDWLYH $VLDQ VWHUHRW\SH WKH PRUH OLNHO\ WKH MXGJH
ZDV WR VLPLODUO\ UHSRUW DJUHHPHQW ZLWK D QHJDWLYH -HZLVK VWHUHRW\SH
7KHUHZDVQRVXFKFRUUHODWLRQIRUDJUHHPHQWZLWKSRVLWLYHVWHUHRW\SHV
VHOIUHSRUWHG SRVLWLYH VWHUHRW\SHV UHODWLQJ WR $VLDQV DQG VHOIUHSRUWHG
SRVLWLYHVWHUHRW\SHVUHODWLQJWR-HZVZHUHQRWVLJQLILFDQWO\FRUUHODWHG

)HGHUDO'LVWULFW-XGJHV’6XSSRUWIRU5HWULEXWLRQ3UHGLFWHG+LJKHU
$QWL$VLDQ,PSOLFLW%LDV
,QVHOHFWLQJUHJUHVVLRQPRGHOVZHZHUHILUVWLQWHUHVWHGLQH[DPLQLQJ
ZKLFK RI RXU RWKHU YDULDEOH PHDVXUHV—DQG VSHFLILFDOO\ RXU TXHVWLRQV
UHJDUGLQJ MXGJHV’ UHWULEXWLYH RU PHUF\ SKLORVRSKLHV—VHUYHG DV
SUHGLFWRUVRIMXGJHV’LPSOLFLWELDVOHYHOV:KHQDQDO\]LQJIHGHUDOGLVWULFW
MXGJHV WKH UHVXOWV RI WKLV UHJUHVVLRQ VKRZHG WKDW MXGJHV’ VHOIUHSRUWHG
UHWULEXWLYH SXQLVKPHQW SKLORVRSKLHV EXW QRW WKHLU PHUF\ SXQLVKPHQW
SKLORVRSKLHV  SUHGLFWHG DQWL$VLDQ LPSOLFLW ELDVHV7KLV PD\ EH EHVW
XQGHUVWRRG E\ UHIHUHQFLQJ WKH FRUUHODWLRQ WKH KLJKHU WKH VXSSRUW IRU
UHWULEXWLRQWKHKLJKHUWKHDQWL$VLDQELDV
$QWL-HZLVK3UR&KULVWLDQ,PSOLFLW%LDVHV3UHGLFWHGWKH6HQWHQFH
/HQJWKRI&KULVWLDQ'HIHQGDQWWKH+LJKHUWKH%LDVWKH6KRUWHUWKH
6HQWHQFH
2QH RI WKH LQWHUHVWLQJ TXHVWLRQV UDLVHG E\ ,$7 UHVHDUFK KDV EHHQ
ZKHWKHULPSOLFLWDWWLWXGHVDQGVWHUHRW\SHVSUHGLFWGLIIHUHQFHVLQGHFLVLRQ
PDNLQJ DQG EHKDYLRU  :H WKHUHIRUH FRQGXFWHG D VHFRQG UHJUHVVLRQ
WKLV WLPH RQ WKH MXGJHV’ VHQWHQFHV EDVHG XSRQ WKH GHIHQGDQW’V JURXS
PHPEHUVKLS,QWKLVDQDO\VLVWKHUHVXOWVVKRZHGWKDWSUR&KULVWLDQDQWL
-HZLVK VWHUHRW\SHV SUHGLFWHG WKH OHQJWK RI D &KULVWLDQ GHIHQGDQW’V
VHQWHQFHVRWKDWWKHKLJKHUWKHLPSOLFLWELDV -HZZLWKLPPRUDOLW\DQG
&KULVWLDQ ZLWK PRUDOLW\  WKH OHVVHU WKH VHQWHQFH ZDV RI D &KULVWLDQ


  U S
  U QV
  $UHJUHVVLRQPRGHORQWKH,$7'VFRUHRI$VLDQV $VLDQ,$7G EHWD[UHWULEXWLRQ
EHWD[PHUF\& ZDVSUHGLFWHGE\UHWULEXWLRQVFRUHEXWQRWPHUF\VFRUH $GMXVWHG5VTXDUH
)   S EHWD W SEHWD W QV +RZHYHU
WKHVDPHPRGHORIWKH,$7'VFRUHRI-HZLVKZDVQRWVLJQLILFDQW $GMXVWHG5VTXDUH ) 
  QV 
  6HH$QWKRQ\**UHHQZDOGHWDO8QGHUVWDQGLQJDQG8VLQJWKH,PSOLFLW$VVRFLDWLRQ
7HVW,,,0HWD$QDO\VLVRI3UHGLFWLYH9DOLGLW\-3(5621$/,7< 62&36<&+2/  
ILQGLQJWKDW,$7VFRUHVGRLQGHHGSUHGLFWDUDQJHRIEHKDYLRUVDQGGHFLVLRQPDNLQJ 
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GHIHQGDQW$OVRWKHUHVXOWVVKRZHGWKDWUHWULEXWLYHDWWLWXGHVSRVLWLYHO\
SUHGLFWHGWKHOHQJWKRID&KULVWLDQGHIHQGDQW’VVHQWHQFH:HWHVWHGWKH
VDPHPRGHO UHSODFLQJ-HZLVKVWHUHRW\SHVZLWK$VLDQVWHUHRW\SHV RQWKH
:KLWH RU $VLDQ GHIHQGDQW FRQGLWLRQ KRZHYHU UHVXOWV ZHUH QRW
VWDWLVWLFDOO\VLJQLILFDQW
,9',6&866,21$17,$6,$1$1'$17,-(:,6+,03/,&,7%,$6(6
7KHUHVXOWVRIWKHVWXG\UDLVHDGGLWLRQDOTXHVWLRQVQRWRQO\DERXWKRZ
LPSOLFLWELDVHVPD\ZRUNDJDLQVW$VLDQ$PHULFDQVDQG-HZVLQWKHOHJDO
V\VWHPEXWDOVRWULJJHUTXHVWLRQVUHODWHGWRWKHEURDGHUULVNVRIKLGGHQ
DXWRPDWLFELDVHVLQMXGLFLDOGHFLVLRQPDNLQJ+HUHWKLV$UWLFOHGLVFXVVHV
WKH LPSOLFDWLRQV RI RXU GLUHFW VWXG\ ILQGLQJV DQG FRQVLGHUV WKH
LPSOLFDWLRQVEH\RQGRXUVWXG\VSHFLILFDOO\UHJDUGLQJFXUUHQWOHJDOLVVXHV
ZKHUHMXGLFLDOGLVFUHWLRQZLOOOLNHO\VKDSHDQGUHVKDSH$PHULFD
)LUVW DQG IRUHPRVW RXU ILQGLQJV FRQILUP WKDW WKH IHGHUDO DQG VWDWH
MXGJHVZHVXUYH\HGLQGHHGKDUERUHGVWURQJWRPRGHUDWHQHJDWLYHLPSOLFLW
ELDVHVDERXWJURXSVWKDWDUHODUJHO\YLHZHGQRWDVVXERUGLQDWHGEXWUDWKHU
DV$PHULFDQVXFFHVVVWRULHV,QOLJKWRIWKHKHDY\HWKLFDOEXUGHQUHVWLQJ
RQ WKH VKRXOGHUV RI MXGJHV—DQG OLIHWLPHDSSRLQWHG IHGHUDO MXGJHV LQ
SDUWLFXODU—WKHVHUHVXOWVDUHFRQFHUQLQJ7KHELDVHVUHYHDOHGE\WKHVWXG\
IRFXVHGRQWKHMXGJHV’LPSOLFLWMXGJPHQWVRIPRUDOLW\FRQQHFWLQJJURXS
PHPEHUVKLSZLWKWUDLWVVXFKDVVFKHPLQJGRPLQDWLQJDQGFRQWUROOLQJ
DQGPDQLIHVWHGZLWKRXWUHJDUGWRMXGJHV’OHQJWKRIVHUYLFHDJHRUW\SH
RI MXGJHVKLS 7KXV WKH SULPDU\ PHVVDJH UHYHDOHG E\ WKH VWXG\ LV WKDW
LPSOLFLWELDVHVHYHQDERXWJURXSVQRWXVXDOO\GLVFXVVHGLQWKHQDWLRQDO
FRQYHUVDWLRQ RI GLVFULPLQDWLRQ PD\ EH OXUNLQJ DV SDUW RI D FRPSOH[
GHHS DQG KLGGHQ QHWZRUN RI FRJQLWLYH DVVRFLDWLRQV HYHQ LQ WKH PRVW
HJDOLWDULDQRIMXGJHV
%H\RQGWKHPHUHH[LVWHQFHDQGVWUHQJWKRIWKHVHELDVHVWKRXJKWKH
VWXG\UHVXOWVUDLVHIXUWKHUUHDVRQWRZRUU\7KHUHVXOWVRIWKHVWXG\IRU
H[DPSOHVKRZHGWKDWIHGHUDOGLVWULFWMXGJHV WKHYHU\MXGJHVZKRPDNH
VHQWHQFLQJGHWHUPLQDWLRQVIRUWKHIHGHUDOFULPHZHSUHVHQWHG ZHUHPRUH
OLNHO\ RIPDUJLQDOVWDWLVWLFDOVLJQLILFDQFH WRVHQWHQFHD-HZLVKGHIHQGDQW



 )RU WKLV VWDWLVWLFDO DQDO\VLV ZH WHVWHG D UHJUHVVLRQ PRGHO RI VHQWHQFLQJ EHKDYLRU
6HQWHQFH RI 'HIHQGDQW  EHWD [ ,$7 VFRUH  EHWD [ SRVLWLYH -HZLVK VWHUHRW\SH  EHWD [
QHJDWLYH-HZLVKVWHUHRW\SHEDWD[UHWULEXWLYHDWWLWXGHVFRUHEDWD[PHUF\DWWLWXGHVFRUH
& :HWHVWHGWKHPRGHORQWKH&KULVWLDQDQG-HZLVKGHIHQGDQWFRQGLWLRQVVHSDUDWHO\7KHPRGHO
ZDV VLJQLILFDQW RQO\ RQ &KULVWLDQ GHIHQGDQW FRQGLWLRQ &KULVWLDQ FRQGLWLRQ )     S
-HZLVKFRQGLWLRQ)   QV 7KHUHVXOWVVKRZHGWKDWLPSOLFLWDQWL-HZLVK SUR
Christian) stereotypes negatively predicted the length of a Christian defendant’s sentence. [bata1
W S@
  EDWD W S
  )VQV
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WRDORQJHUVHQWHQFHWKDQDQRWKHUZLVHLGHQWLFDO&KULVWLDQGHIHQGDQW7KLV
ILQGLQJZDV DOWKRXJKZHLQLWLDOO\SUHGLFWHGLW LQUHWURVSHFWVXUSULVLQJ
FRQVLGHULQJ WKDW D IXOO  RI IHGHUDO GLVWULFW MXGJHV VHQWHQFHG WKH
GHIHQGDQW WR WKH H[DFW PLQLPXP VHQWHQFH RI D SRVVLEOH VHYHQ\HDU
VHQWHQFLQJUDQJH7KXVLWPD\EHLQIRUPDWLYHWRQRWHWKDWQRMXGJHV
JDYH D &KULVWLDQ GHIHQGDQW D VHQWHQFH ORQJHU WKDQ  PRQWKV ZKLOH
HLJKW RIWKLUW\IRXU MXGJHVVHQWHQFHGD-HZLVKGHIHQGDQWWRPRQWKV
RUPRUH
2XU FRUUHVSRQGLQJ ILQGLQJ RQ VWDWH MXGJHV’ VHQWHQFLQJ KRZHYHU LV
PRUHGLIILFXOWWRH[SODLQ7KRVHMXGJHVZHUHPRUHOHQLHQWRQ$VLDQZKLWH
FROODU IUDXG GHIHQGDQWV WKDQ VLPLODUO\ VLWXDWHG :KLWH GHIHQGDQWV D
ILQGLQJWKDWZHGLGQRWSUHGLFWDQGZRXOGVHHPWREHPDGHOHVVOLNHO\E\
WKRVHMXGJHV’VHOIUHSRUWRIKLJKHUDJUHHPHQWZLWK$VLDQVWHUHRW\SHV DW
OHDVWUHODWLYHWRWKHRWKHUMXGJHFRKRUWV 2QHSUHOLPLQDU\H[SODQDWLRQIRU
WKLVILQGLQJZKLFKFRXOGEHFRQVLVWHQWZLWKWKHMXGJHV’VWHUHRW\SHVHOI
UHSRUWV KRZHYHU FRXOG EH WKDW VWHUHRW\SHV RI $VLDQ PHQ DV QRQ
WKUHDWHQLQJZRXOGOHDGWRDSHUFHLYHGQHHGIRUDVKRUWHUVHQWHQFH6XFK
DQLQWHUSUHWDWLRQKRZHYHUZRXOGPHDQWKDWRWKHUVWHUHRW\SHVWKDWZHGLG
QRW WHVW HJ $VLDQ PHQ DUH QRQWKUHDWHQLQJ  FRXOG LQ WKH VHQWHQFLQJ
FRQWH[WH[HUWDVWURQJHULQIOXHQFHWKDQWKHPRUDOLW\UHODWHGDQGILQDQFLDO
VWHUHRW\SHVZHGLGWHVW:HDOVRQRWHWKDWRXUVWDWHMXGJHRQO\SRROZDV
WKH VPDOOHVW RI DOO RI WKUHH MXGJH FRKRUWV DQG ZDV VSUHDG DFURVV
MXULVGLFWLRQVZLWKGLIIHUHQWVWDWXWHVDQGOHJDOQRUPVIDFWRUVWKDWPDNHRXU
UHVXOWVRPHZKDWPRUHGLIILFXOWWRLQWHUSUHW
7KHUHVXOWVRIWKHVWXG\DOVRDGGUHVVWKHFXUUHQWVWDWHRILPSOLFLWELDV
WRZDUGV $VLDQ$PHULFDQV DQG -HZLVK$PHULFDQV VXJJHVWLQJ WKDW
SHUKDSV WKHUH LV WRR OLWWOH PRGHUQ IRFXV RQ ELDV DJDLQVW WKHVH JURXSV
$OWKRXJKVRPHFRPPHQWDWRUVKDYHKLJKOLJKWHGDVPDOOUDQJHRISRVVLEOH
ELDVHV VRPH UHODWLQJ IRU H[DPSOH WR WKH ZD\ WKDW KDUPV WR $VLDQ
$PHULFDQV DUH HLWKHU XQGHUYDOXHG RU HUURQHRXVO\ VHHQ DV SURYRNHG 

  :HIRFXVRQWKHUROHRIMXGJHVLQIHGHUDOZKLWHFROODUVHQWHQFLQJZLWKRXWUHJDUGWRELDV
LQRXUFRPSDQLRQDUWLFOH%HQQHWWHWDOVXSUDQRWH:HDOVRQRWHWKDWLQDVLWXDWLRQLQZKLFK
MXGJHV ZHUH PRUH OLNHO\ WR XVH WKHLU GLVFUHWLRQ WR VHQWHQFH ZLWKLQ D UDQJH UDWKHU WKDQ DW WKH
DEVROXWHERWWRP RQHFRXOGSUHGLFWWKDWDODUJHUELDVZRXOGDSSHDU
  ,WLVQRWDEOHWKRXJKWKDWDUHFHQWHPSLULFDOVWXG\RIDFWXDOZKLWHFROODUVHQWHQFHVIRXQG
QRVXFKGLIIHUHQFHRQVHQWHQFLQJ6HH-RKQVRQ %HWVLQJHUVXSUDQRWHDW ILQGLQJ
WKDW$VLDQ$PHULFDQDQG:KLWHGHIHQGDQWVUHFHLYHGVLPLODUVHQWHQFHVIRUZKLWHFROODUFULPHV 
  6HH<HQVXSUDQRWHDW–VHHDOVR+XWFKLQVRQVXSUDQRWHDW–96 (“The
GHYHORSPHQWRIVH[XDOL]HGUDFLDOVWHUHRW\SHVZDVDSURGXFWRIDQGKHOSHGWRMXVWLI\WKHVH[XDO
H[SORLWDWLRQDQGGRPLQDWLRQRI$VLDQ$PHULFDQZRPHQDQGFRQWURORI$VLDQ$PHULFDQSHRSOH
through the law.”)FI&KLQVXSUDQRWHDWDW(“Asians and Pacific Islanders make up about
9 percent of California’s population and are expected to be almost 12 percent in 2020. But when
\RXORRNWRWKHPXQLFLSDOFRXUWVSHUFHQWRIWKHMXGJHVLQWKHVHFRXUWVDUH&DXFDVLDQ$VLDQ
Americans hold only 2.9 percent of these positions.” (footnotes omitted))
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OHJDOOLWHUDWXUHKDVIDUIURPDGGUHVVHGWKHZD\ZLGHO\KHOGMXGLFLDOELDVHV
UHODWLQJWRWKHVHJURXSVPD\PDQLIHVWLQOHJDOGHFLVLRQPDNLQJ:LWKRXW
HQGHDYRULQJWRPDNHPRUHWKDQDIHZVSHFLILFODZUHODWHGFODLPVKHUH
ZHILUVWEURDGO\VXJJHVWWKDWDOODUHDVRIODZLQZKLFKPRUDOLW\MXGJPHQWV
SOD\DUROHDUHRYHUGXHIRULQYHVWLJDWLRQFRQVLGHULQJWKHORQJKLVWRU\RI
WKHVWHUHRW\SHVZHXQFRYHUHG$VSUHOLPLQDU\VSHFLILFVXJJHVWLRQVWKHVH
DUHDV RI LQYHVWLJDWLRQ FRXOG LQFOXGH IRU H[DPSOH MXGJPHQWV RI
LQWHQWLRQDOLW\ LQ WRUW RU ZKLWHFROODU FULPLQDO ODZ  HYDOXDWLRQV RI
ZKHWKHU DQG KRZ D FRQWUDFW KDV EHHQ EUHDFKHG FRQVLGHUDWLRQV RI
FXOSDELOLW\ RU SXQLWLYH GDPDJHV  LQ SURGXFWV OLDELOLW\ RU UHODWHG FDVHV
DQGRIFRXUVHHYDOXDWLRQVRIFRUSRUDWHGLUHFWRURURIILFHUEHKDYLRULQWKH
FRQWH[WRIILGXFLDU\GXWLHVRUVHFXULWLHVODZVYLRODWLRQV
7KH UHVXOWV RI WKH VWXG\ DOVR LPSOLFDWH WKH ODFN RI GLYHUVLW\ RI
$PHULFD’V MXGLFLDOSRROSDUWLFXODUO\ DPRQJ IHGHUDO MXGJHV2IWKH
GLVWULFWFRXUWMXGJHVZKRSDUWLFLSDWHGLQRXUVWXG\VL[W\HLJKWZHUHPDOH
ZKLOH RQO\ WKLUW\WZR ZHUH IHPDOH DQG HLJKW\VHYHQ VHOIUHSRUWHG DV
:KLWHZKLOHRQO\VL[UHSRUWHGDV$IULFDQ$PHULFDQDQGWKUHHUHSRUWHG
DV$VLDQ$PHULFDQ$QG\HWGLYHUVLW\PDWWHUHGLQRXUVWXG\DVLWGRHV
PRUH EURDGO\ LQ LPSOLFLW ELDV OLWHUDWXUH :H IRXQG IRU H[DPSOH WKDW
IHPDOHMXGJHVKDUERUHGORZHULPSOLFLWDQWL-HZLVKELDVHVDQGWKDW-HZLVK
MXGJHV GLG QRW SRVVHVV D VLJQLILFDQW ELDV WKDW ZDV HLWKHU SUR RU DQWL
-HZLVK 7KHVH UHVXOWV XQGHUVFRUH DQ LPSRUWDQW SRLQW QRW DOO JURXSV
GLVSOD\LGHQWLFDOLPSOLFLWELDVHV,QWKHEURDGHULPSOLFLWELDVFRQWH[W
DOWKRXJKGLYHUVLW\FDQQRWEHFRXQWHGRQWRHOLPLQDWHDOOELDVHVUHVHDUFK
KDVVKRZQWKDWRQHRIWKHEHVWZD\VWRGHELDVRWKHUVLVWRYLHZDQGKDYH
LQWHUDFWLRQV ZLWK OHDGHUV ZKR UXQ FRXQWHU WR SUHYDLOLQJ VWHUHRW\SHV
7KHVH “FRXQWHUVWHUHRW\SLFDO H[HPSODUV” DUH WKH SHRSOH ZKR LQ WXUQ
WKURXJKWKHLUOHDGHUVKLSDQGDFWLRQVDFWDVGHELDVLQJDJHQWVZKHWKHURU
QRW WKLV GHELDVLQJ LV LQWHQWLRQDO 7KXV WKH UHVXOWV RI RXU VWXG\ DQG
UHODWHG LPSOLFLW ELDV ZRUN PRUH JHQHUDOO\ OHDG XV WR VXSSRUW FDOOV IRU

  5HVHDUFKKDVVKRZQIRUH[DPSOHWKDWPRUDOLW\LQIRUPDWLRQFDQDIIHFWMXGJPHQWVVXFK
DV WKRVH RI FDXVDWLRQ DQG LQWHQWLRQDOLW\ 6HH 0DUN ' $OLFNH &XOSDEOH &DXVDWLRQ  -
3(5621$/,7<  62& 36<&+2/     ILQGLQJ WKDW PRUDOLW\ LQIRUPDWLRQ DIIHFWV
FDXVDWLRQMXGJPHQWV -RVKXD.QREH,QWHQWLRQ,QWHQWLRQDO$FWLRQDQG0RUDO&RQVLGHUDWLRQV
$1$/<6,6     FRQVLGHULQJ WKH RYHUODS RI PRUDOLW\ DQG LQWHQWLRQDOLW\  -XVWLQ '
/HYLQVRQ0HQWDOO\0LVJXLGHG+RZ6WDWHRI0LQG,QTXLULHV,JQRUH3V\FKRORJLFDO5HDOLW\DQG
2YHUORRN&XOWXUDO'LIIHUHQFHV+2:/-   DUJXLQJIRUSV\FKRORJLFDOO\FRPSHWHQW
OHJDOUXOHV -XVWLQ'/HYLQVRQ .DLSLQJ3HQJ'LIIHUHQW7RUWVIRU'LIIHUHQW&RKRUWV$&XOWXUDO
Psychological Critique of Tort Law’s Actual Cause and Foreseeability Inquiries 62 &$/
,17(5',6&/-  
  6HH1RVHNVXSUDQRWHDW VXPPDUL]LQJGDWDIURPPRUHWKDQPLOOLRQ,$7V 
  -HUU\.DQJ 0DK]DULQ5%DQDML )DLU0HDVXUHV$%HKDYLRUDO5HDOLVW5HYLVLRQRI
“Affirmative Action”&$/,) / 5(9–   VXPPDUL]LQJWKLVUHVHDUFKDQG
GLVFXVVLQJLWVEURDGHULPSOLFDWLRQV 
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JUHDWHU GLYHUVLW\ LQ MXGLFLDO DSSRLQWPHQWV ,Q RXU YLHZ WKLV FDOO IRU
GLYHUVLW\LVQRZVFLHQWLILFLQQDWXUHDQGQRWHQWLUHO\DERXWSROLWLFV
&21&/86,21
)HGHUDOMXGJHVLQ$PHULFDFRQWLQXHWRSUHVLGHRYHUDEURDGVODWHRIFDVHV
WKDWVWDQGWRSRWHQWLDOO\WUDQVIRUPWKHZD\$PHULFDLVGHILQHG—RQPDWWHUV
DVIXQGDPHQWDODQGFRQWHQWLRXVDVLPPLJUDWLRQJXQ FRQWUROWKHUROHDQG
LGHQWLW\RIFRUSRUDWLRQVKHDOWKFDUHDQGHYHQPDWWHUVRIOLIHDQGGHDWK HJ
DERUWLRQ DQG WKH GHDWK SHQDOW\  $V FRPPHQWDWRUV ZRUN WR GLVVHFW WKHVH
LQWULFDWH OHJDO LVVXHV PXFK DWWHQWLRQ KDV EHHQ SDLG QRW RQO\ WR WKH
VXEVWDQWLYH OHJDO LVVXHV WKHPVHOYHV LQ &RQVWLWXWLRQDO FRQWH[W EXW DOVR WR
judges’ selfUHSRUWHG DQG H[SUHVVHG SUHGLOHFWLRQV SROLWLFV DQG SUHYLRXV
RSLQLRQV/LWWOHKDVEHHQVDLGRIWKHUROHRIWKHZD\MXGJHVSHUFHLYHWKHVH
IXQGDPHQWDO LVVXHV DQG WKH DFWRUV LQYROYHG KRZ LQGLYLGXDO OLYHV DUH
DXWRPDWLFDOO\ YDOXHGKRZ FRUSRUDWLRQV DUHLPSOLFLWO\SHUFHLYHGDQG
KRZIXQGDPHQWDOOHJDOSULQFLSOHVDUHXQFRQVFLRXVO\LQWHUWZLQHGZLWKJURXS
DVVXPSWLRQV7KLV$UWLFOHVXJJHVWVDQGWKHHPSLULFDOVWXG\VXSSRUWVWKH
LGHDWKDWDXWRPDWLFELDVHVDQGFRJQLWLRQVLQGHHGLQIOXHQFHDPXFKEURDGHU
UDQJHRIMXGLFLDOGHFLVLRQVWKDQKDVHYHUEHHQFRQVLGHUHG,WLVRQO\LQWKLV
EURDGHUPRUHIXQGDPHQWDOFRQWH[WWKDWWKHUROHRIMXGLFLDOLPSOLFLWELDVHV
DQGWKHLULPSDFWRQWKHOHJDOV\VWHPFDQHYHUIXOO\EHFRQVLGHUHG




  ,QGHHGRXUVWXG\GLGQRWVKRZDVWDWLVWLFDOO\VLJQLILFDQWGLIIHUHQFHLQWKHLPSOLFLWELDV
UHVXOWV RI IHGHUDO MXGJHV DSSRLQWHG E\ 5HSXEOLFDQ 3UHVLGHQWV FRPSDUHG WR WKRVH DSSRLQWHG E\
'HPRFUDW3UHVLGHQWV
  6HH /HYLQVRQ HW DO 'HYDOXLQJ 'HDWK VXSUD QRWH  DW  GLVFXVVLQJ KRZ MXURUV
DXWRPDWLFDOO\YDOXHLQGLYLGXDOOLYHV 
  6HH -XVWLQ ' /HYLQVRQ &RUSRUDWLRQV /DZ %LDVHG &RUSRUDWH 'HFLVLRQ0DNLQJ"LQ
,03/,&,75$&,$/%,$6$&52667+(/$:VXSUDQRWHDW
  6HH6PLWKHWDOVXSUDQRWHDW

Looking Criminal and the
Presumption of Dangerousness:
Afrocentric Facial Features, Skin
Tone, and Criminal Justice
Mark W. Bennett†* & Victoria C. Plaut**
Social psychologists have established that faces of Black males trigger
thoughts of violence, crime, and dangerousness, and thoughts of crime
trigger thoughts and images of Black males. This presumption of
dangerousness increases with darker skin tones (colorism) and greater
Afrocentric facial features and affects both men and women. We examine
the history of the stereotype of Blacks and crime, violence, and
dangerousness arising in the United States from the time of slavery. We
focus on the historical development of this stereotype through a lens of
history, literature, pseudo-science, emerging neuroscience, media
distortion of crime reporting, and the development of the Negro-ape
metaphor. We then look beyond the Black-White race dichotomy to
†
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explore the evolving social science literature examining the influence of
skin tone and Afrocentric facial features on the length of criminal
sentences. We further explore the social science supporting the
presumption of dangerousness and conclude with recommendations to help
ameliorate this problem that permeates the United States criminal justice
system.
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“The mere presence of a Black man . . . can trigger thoughts
that he is violent and criminal.”1
INTRODUCTION
President Obama understood what few prosecutors, defense lawyers,
judges, probation officers, or jurors in our Nation’s criminal justice
system do: the historic presumption of dangerousness that Whites
routinely apply to Blacks in America. In 2016, addressing a town hall
in Washington D.C. on race relations in the United States, President
Obama acknowledged, “I do think that in that sense, what is true for
me, is true for a lot of African-American men, is there’s a greater
presumption of dangerousness that arises from the social and cultural
perceptions that have been fed to folks for a long time.”2 This
presumption of dangerousness is shockingly apparent in a recent
incident at a high school cross country meet. During this meet, a
fifteen-year-old Black, nearly nonverbal, autistic team member, Chase
Coleman, while running, was assaulted by an older White man. The
man viewed Chase running down the wrong street, after getting
confused about the course, with his number still attached to his jersey.
The man got out of his car, approached Chase, and assaulted him by
pushing him to the street and yelled: “Get out of here.” The man
claimed he thought Chase was going to mug his wife, who was seated
on the passenger side, and steal her purse. When asked why he
thought this, the man responded that some youths had recently
broken into his car.3 The presumption of Black dangerousness struck

1 Jennifer L. Eberhardt et al., Seeing Black: Race, Crime, and Visual Processing, 87
J. PERSONALITY & SOC. PSYCHOL. 876, 876 (2004).
2 ABC News, President Obama and the People Town Hall: A National Conversation,
YOUTUBE (July 15, 2016), https://www.youtube.com/watch?v=sNZvIgA0DIc (containing
President Obama’s remarks at 41:58).
3 Amy B. Wang, Autistic Black Teen Got Lost Running a 5K — and Was Assaulted
by a Man Who Feared Getting Mugged, WASH. POST (Nov. 2, 2016), https://www.
washingtonpost.com/news/early-lead/wp/2016/10/31/a-black-autistic-teen-got-lostrunning-a-5k-then-assaulted-by-a-man-who-feared-getting-mugged.
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again.4 Black girls and women are not immune to the presumption of
dangerousness. Nineteen-year-old Renisha McBride was shot after
knocking on a resident’s door after crashing her car. The shooter said
he thought his home was being broken into.5
No one should seriously question that race discrimination, in all
aspects of American contemporary life, is still a serious problem.6
Indeed, with respect to the U.S. criminal justice system virtually every
aspect has been scrutinized and criticized for showing racial bias —
with the toughest criticism often reserved for sentencing decisions.7
Michelle Alexander has written, in discussing contemporary mass
incarceration in the United States, that our criminal justice system has
“emerged as a stunningly comprehensive and well-disguised system of
racialized social control that functions in a manner strikingly similar
to Jim Crow.”8 While the focus of this Article is on skin tone and
Afrocentric features in sentencing, it is important to note that the
system of racialized control that Professor Alexander writes about
4 This Article examines colorism and Afrocentric facial feature discrimination
only in the context of the criminal justice system in the United States. There are
important implications for the civil justice system as well, but they fall beyond the
scope of this Article. For example, in the federal employment discrimination context,
in FY 1997 only 762 charges (0.9% of all charges filed) of “color” discrimination were
filed with the federal Equal Employment Opportunity Commission. By FY 2015 that
number grew to 2,833 (3.2% of all charges filed). See Charge Statistics FY 1997
Through FY 2016, U.S. EQUAL EMP. OPPORTUNITY COMMISSION, https://www.eeoc.gov/
eeoc/statistics/enforcement/charges.cfm (last visited Sept. 1, 2017). For a thorough
discussion of these “color” charge statistics, see Joni Hersch, Characteristics of Color
Discrimination Charges Filed with the EEOC, in THE MELANIN MILLENNIUM: SKIN COLOR
AS 21ST CENTURY INTERNATIONAL DISCOURSE 231, 231-46 (Ronald E. Hall ed., 2013).
For a thorough discussion of colorism and Afrocentric facial feature discrimination in
the federal employment discrimination context, see generally Trina Jones, Shades of
Brown: The Law of Skin Color, 49 DUKE L.J. 1487 (2000) [hereinafter Jones, Shades of
Brown]; Cynthia E. Nance, Colorable Claims: The Continuing Significance of Color
Under Title VII Forty Years After Its Passage, 26 BERKELEY J. EMP. & LAB. L. 435 (2005).
5 Madison Gray, Michigan Man to Stand Trial in Fatal Shooting of Woman on
Porch, TIME (Dec. 19, 2013), http://nation.time.com/2013/12/19/michigan-man-tostand-trial-in-fatal-shooting-of-woman-on-porch.
6 See Margaret Hunter, The Persistent Problem of Colorism: Skin Tone, Status, and
Inequality, 1 SOC. COMPASS 237, 237 (2007) [hereinafter Hunter, Persistent Problem of
Colorism] (arguing “African Americans, Latinos, Asian Americans, and other people of
color are routinely denied access to resources and fair competition for jobs and
schooling”).
7 Irene V. Blair et al., The Influence of Afrocentric Facial Features in Criminal
Sentencing, 15 PSYCHOL. SCI. 674, 674 (2004) [hereinafter Blair et al., Afrocentric
Features in Criminal Sentencing].
8 MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE OF
COLORBLINDNESS 4 (2010).
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starts much earlier than sentencing. Numerous empirical studies have
“confirmed racial disparities in the probability of experiencing
arrest.”9
At the next stage — pretrial release following arrest — a study,
using felony processing data from large urban courts, found that that
the odds of detention for Black defendants were 66% greater than
White defendants, while the odds for Hispanic defendants were 91%
greater.10 The study also found, controlling for relevant factors, a
greater likelihood for Black and Hispanic defendants versus White
defendants to be denied bail and to be held on bail for not being able
to post bail. The study further found that the amount of bail required
for Hispanic defendants was more than for White and Black
defendants and that Hispanic defendants were less likely to receive
nonfinancial release options, such as own recognizance conditions of
release.11
However, concealed within generalized race discrimination in the
criminal justice system is the often-ignored problem of skin tone or
“colorism” discrimination.12 In examining the effects of Afrocentric
features and colorism in the criminal justice system, it is important to
distinguish race from skin tone.13 They are distinct, but also
9 Jessica Grace Finkeldey, The Influence of Skin Color on the Likelihood of
Experiencing Arrest in Adulthood 7 (Aug. 2014) (unpublished M.A. thesis, Bowling
Green State University) (on file with authors) (citing eight different studies and
analyzing longitudinal data to find that the likelihood of experiencing an arrest was
greater for individuals with darker skin than for those with lighter skin but finding
gender moderated the risk of arrest with some racial/ethnic subgroups). But see Amelia
R. Branigan et al., Complicating Colorism: Race, Skin Color, and the Likelihood of
Arrest (Jan. 2016) (unpublished manuscript) (on file with authors) (finding that Black
males’ probability of arrest remained constant across skin tone variations but that
White males’ probability of arrest increased with darker skin tone).
10 Stephen Demuth, Racial and Ethnic Differences in Pretrial Release Decisions and
Outcomes: A Comparison of Hispanic, Black, and White Felony Arrestees, 41
CRIMINOLOGY 873, 895 (2003).
11 Id. at 895-99.
12 The term “colorism” has been attributed to writer Alice Walker in her 1982
essay, If the Present Looks Like the Past What Does the Future Look Like? See Jones,
Shades of Brown, supra note 4, at 1489 n.5.
13 It is interesting to note that some scientists have concluded that biological races
do not exist and that “race” is, instead, a social construct. See id. at 1493; see also
Audrey Smedley & Brian D. Smedley, Race as Biology Is Fiction, Racism as a Social
Problem Is Real: Anthropological and Historical Perspectives on the Social Construction of
Race, 60 AM. PSYCHOLOGIST 16, 16 (2005). (What does “race” mean and are such
groups discrete, measurable, and scientifically meaningful? The consensus among
most scholars in evolutionary biology, anthropology, and other disciplines is that
racial distinctions fail on all three counts — that is, they are not genetically discrete,
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sometimes overlap.14 In the nineteenth century, the question of one’s
race was litigated before juries15 and was vitally important to issues of
personal freedom, property, and social status.16 The “race” question
for individual litigants in these trials had much broader social
implications in the South.17 Neighbors often participated in these trials
as witnesses and jurors, and word of the trials spread through
newspaper articles and literary narratives.18 Because the courtroom
was such an important part of the culture in the South, such race
decisions resounded widely.19 Even a few cases back then would have
a much larger impact than today, because the trials were public, often
infamous, and held at the county courthouse — “the central meetingare not reliably measured, and are not scientifically meaningful.) In Saint Francis
College v. Al-Khazraji, the Supreme Court, in a section 1981 claim by an Iraqi plaintiff,
recognized that:
There is a common popular understanding that there are three major human
races-Caucasoid, Mongoloid, and Negroid. Many modern biologists and
anthropologists, however, criticize racial classifications as arbitrary and of
little use in understanding the variability of human beings. It is said that
genetically homogeneous populations do not exist and traits are not
discontinuous between populations; therefore, a population can only be
described in terms of relative frequencies of various traits. Clear-cut
categories do not exist. The particular traits which have generally been
chosen to characterize races have been criticized as having little biological
significance. It has been found that differences between individuals of the
same race are often greater than the differences between the “average”
individuals of different races. These observations and others have led some,
but not all, scientists to conclude that racial classifications are for the most
part sociopolitical, rather than biological, in nature. S. Molnar, Human
Variation (2d ed. 1983); S. Gould, The Mismeasure of Man (1981); M.
Banton & J. Harwood, The Race Concept (1975); A. Montagu, Man’s Most
Dangerous Myth (1974); A. Montagu, Statement on Race (3d ed. 1972);
Science and the Concept of Race (M. Mead, T. Dobzhansky, E. Tobach, & R.
Light eds. 1968); A. Montagu, The Concept of Race (1964); R. Benedict,
Race and Racism (1942); Littlefield, Lieberman, & Reynolds, Redefining
Race: The Potential Demise of a Concept in Physical Anthropology, 23
Current Anthropology 641 (1982); Biological Aspects of Race, 17 Int’l
Soc.Sci.J. 71 (1965); Washburn, The Study of Race, 65 American
Anthropologist 521 (1963).
Saint Francis Coll. v. Al-Khazraji, 481 U.S. 604, 609 n.4 (1987).
14 Jones, Shades of Brown, supra note 4, at 1493.
15 Ariela J. Gross, Litigating Whiteness: Trials of Racial Determination in the
Nineteenth-Century South, 108 YALE L.J. 109, 117 (1998).
16 Id. at 119.
17 Id.
18 Id.
19 Id.
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place of towns and rural areas.”20 The key evidence in many of these
cases was the jurors’ very observation of the skin tone and facial
features of the parties. Indeed, the Mississippi Supreme Court, in
1876, ruled that racial identity as a “colored person” could be
“brought to [the jurors’] attention by ocular demonstration” because
“jurors may use their eyes as well as their ears.”21 As the present
Article reveals, that key evidence, observation of skin tone and facial
features, is just as important today, nearly a century and one-half later,
or, if you are a defendant in a criminal case, perhaps much more
significant.
We think it likely that most people, except for a few specialized
social scientists, do not think about the concepts of race, skin tone,
and Afrocentric facial features, separately.22 In fact, research suggests
that people are largely unaware of the use of Afrocentric facial features
to make judgments about others.23 This is especially significant for
participants in the criminal justice system. Most social science
research about criminology and race focuses on the differences
between Black and White Americans, not on the heterogeneity within
Blacks and Whites.24 This is likely due, in part, to data limitations on
skin tone and facial features, which is seldom included in the
sentencing data collected by the states and the federal government.25
Focusing on race, like Black and White, Hispanic and White, or Asian
and White, as most prior research does, misses the new frontier of
discrimination in the criminal justice system: harsher treatment within
20

Id.
Garvin v. State, 52 Miss. 207, 209 (1876); see also Warlick v. White, 76 N.C.
175, 179 (1877). The issue was whether Sarah J. Carpenter was a legitimate heir or
was of mixed-blood and, thus, could not be the daughter of Joseph. The court noted
that the eyes of the jurors were as good as the “medical men.” Id.
22 Jones, Shades of Brown, supra note 4, at 1493; see also Keith B. Maddox,
Perspectives on Racial Phenotypicality Bias, 8 PERSONALITY & SOC. PSYCHOL. REV. 383,
383 (2004) (“Using the literature as a barometer, most social psychologists seem
unfamiliar with incidents of phenotypicality bias distinguishing members of the same
racial category.”).
23 See Blair et al., Afrocentric Features in Criminal Sentencing, supra note 7, at 674;
Irene V. Blair et al., The Automaticity of Race and Afrocentric Facial Features in Social
Judgments, 87 J. PERSONALITY & SOC. PSYCHOL. 763, 774, 776 (2004) [hereinafter Blair
et al., Automaticity of Race]; Irene V. Blair et al., The Role of Afrocentric Features in
Person Perception: Judging by Features and Categories, 83 J. PERSONALITY & SOC.
PSYCHOL. 5, 17, 20, 22 (2002) [hereinafter Blair et al., Afrocentric Features in Person
Perception].
24 Ryan D. King & Brian D. Johnson, A Punishing Look: Skin Tone and Afrocentric
Features in the Halls of Justice, 122 AM. J. SOC. 90, 91 (2016).
25 See id. at 91-92.
21
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a race (surprisingly including Whites) based on greater Afrocentric
facial features and darker skin tone.
What does colorism mean? Why do so many Whites perceive Blacks
as more criminal and dangerous than Whites? Where does this
presumption of dangerousness come from? How does this
presumption of dangerousness and criminality affect the criminal
justice system in the United States? Does the darkness or lightness of
offenders’ skin tone matter in criminal justice outcomes? What about
the degree of Afrocentric facial features? What role does stereotyping
play in any of this? Is there anything that should or could be done
about it?
To unravel these and other questions, this Article analyzes
historical, sociological, psychological, medical, and neuroscience
literature going back to slavery in the United States. It comes forward
to current stereotypes of Blacks and recent empirical studies about
colorism, Afrocentric facial features, and the length of sentences.
While most of the research has focused on Black men, where relevant
evidence exists, the Article highlights how women have also been
subjected to colorism.
This Article proceeds in several parts. The next part defines and
provides an overview of what skin tone (colorism) and Afrocentric
facial features biases mean and their general effects on offenders in the
criminal justice system. Part II analyzes the Black criminal, violent,
and dangerousness stereotype looking at the deeply rooted historical
perspective, the roles of literature and pseudo-science, the emerging
neuroscience about the amygdala, the role that television news plays
in perpetuating the presumption of dangerousness, and the historical
dehumanizing of Blacks through the Negro-ape metaphor. Part III
looks closely at the relationship between colorism, Afrocentric facial
features, and the length of criminal sentences. Part IV analyzes in
depth the cognitive science behind the presumption of dangerousness.
Part V describes the authors’ suggestions for minimizing the
presumption of dangerousness for Blacks in the criminal justice
system.
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OVERVIEW OF SKIN TONE (COLORISM) AND AFROCENTRIC FACIAL
FEATURE BIAS
“Skin tone elicits a cognitive bias such that as skin tone moves
from light to dark, negative inferences about ability and
competence increase.”26

While social scientists have used many terms to describe the
phenomenon of colorism (e.g., “racial phenotypicality bias,” “skin
tone bias,” “skin color bias,” “skin hue bias,” “perceptional prejudice,”
“color bias,” “color stratification,” and “the bleaching syndrome”),27
all of them “reflect the differential attitudes, beliefs, and treatment of
individuals based on variation in phenotypic characteristics of the face
traditionally associated with particular racial categories.”28 To the
extent that some of these terms focus on skin tone rather than other
facial features, like nose width, fullness of lips, hair texture, etc., it has
been noted that this reflects the researchers’ assumptions “that skin
tone (as opposed to variation in other features of the face) is the most
salient or important dimension on which distinctions among group
members may be made.”29 In this Article, we use “skin tone” and
“colorism” interchangeably and “Afrocentric facial features” where
appropriate to differentiate between the two.
Colorism concerns actual skin tone in contrast to race or ethnicity.
So, for example, Blacks, Latinos, Asians, and Whites possess various
shades of skin tones. Colorism has been defined as “the process of

26 Maxine S. Thompson & Steve McDonald, Race, Skin Tone, and Educational
Achievement, 59 SOC. PERSP. 91, 92-93 (2016).
27 The terminology used in literature to describe this phenomenon has been wide
ranging. See, e.g., G. Edward Codina & Frank F. Montalvo, Chicano Phenotype and
Depression, 16 HISPANIC J. BEHAV. SCI. 296 (1994) (“phenotyping”); Kwabena GyimahBrempong & Gregory N. Price, Crime and Punishment: And Skin Hue Too?, 96 AM.
ECON. REV. 246 (2006) (“skin hue”); Ronald Hall, The Bleaching Syndrome: African
Americans’ Response to Cultural Domination Vis-à-Vis Skin Color, 26 J. BLACK STUD. 172
(1995) (“the bleaching syndrome”); Margaret Hunter et al., The Significance of Skin
Color Among African Americans and Mexican Americans, 7 AFR. AM. RES. PERSP. 173
(2001) (“skin color”) [hereinafter Hunter et al., Significance of Skin Color]; King &
Johnson, supra note 24, at 91, 95 (“color bias” and “color stratification”); Robert W.
Livingston & Marilynn B. Brewer, What Are We Really Priming? Cue-Based Versus
Category-Based Processing of Facial Stimuli, 82 J. PERSONALITY & SOC. PSYCHOL. 5
(2002) (“perceptional prejudice”); Maddox, supra note 22 (“racial phenotypicality
bias”); Thompson & McDonald, supra note 26 (“skin tone bias”); Eric Uhlmann et al.,
Subgroup Prejudice Based on Skin Color Among Hispanics in the United States and Latin
America, 20 SOC. COGNITION 198, 198 (2002) (“subgroup prejudice”).
28 Maddox, supra note 22, at 384.
29 Id.
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discrimination that privileges light-skinned people of color over their
dark-skinned counterparts,”30 or “the prejudice and discrimination
that is directed against African Americans with darker skin and,
conversely, the benefits that are granted to African Americans with
lighter skin.”31
Historical origins of colorism include European colonialism, slavery
and plantation life, and early Asian class hierarchies.32 Colorism exists
not only in the United States, but also in Asia, Latin America, and
India.33 Skin tone is a form of “social capital” with lighter skin tone
generally being ascribed more value than darker skin tone.34 In fact,
the relentless pursuit of lighter skin has been fatal. A Harvard Medical
School researcher found outbreaks of mercury poisoning in several
countries around the world, including in the Southwestern United
States where thousands of Mexican American women were poisoned
due to overuse of skin bleaching creams in efforts to achieve lighter
and more societally valued skin tone.35
30 Hunter, Persistent Problem of Colorism, supra note 6, at 237. Professor Hunter
has also defined colorism in terms of its effect: “Colorism is a social process that
privileges light-skinned people of color over dark-skinned people of color in areas
such as income, education, criminal justice sentencing, housing, and the marriage
market.” Margaret Hunter, The Consequences of Colorism, in THE MELANIN MILLENNIUM,
supra note 4, at 247 [hereinafter Hunter, Consequences of Colorism].
31 Blair et al., Afrocentric Features in Person Perception, supra note 23, at 7
(footnote omitted). Others define colorism in a more neutral fashion: “Skin tone bias
refers to behavior towards members of a racial category based on the lightness or
darkness of their skin.” Travis L. Dixon & Keith B. Maddox, Skin Tone, Crime News,
and Social Reality Judgments: Priming the Stereotype of the Dark and Dangerous Black
Criminal, 35 J. APPLIED SOC. PSYCHOL. 1555, 1557 (2005). Thus, a reverse dynamic
sometimes occurs in the Black community resulting from resentment from the effects
of colorism, where some Blacks may conclude that a Black is not “Black enough.”
Jones, Shades of Brown, supra note 4, at 1495 n.23.
32 See Hunter, Persistent Problem of Colorism, supra note 6, at 238. For discussions
of colorism among South Asians, see, for example, Trina Jones, The Significance of Skin
Color in Asian and Asian-American Communities: Initial Reflections, 3 UC IRVINE L. REV.
1105 (2013) (discussing colorism in Asia and among Asian Americans in general with
reference to South Asians, and including a fascinating discussion of skin tone and
beauty noting the sale of skin whitening products is a multi-billion dollar world-wide
industry with Asia being a key market); Nance, supra note 4.
33 See Thompson & McDonald, supra note 26, at 93 (discussing the historical
roots of colorism); see also Shilpi Bhattacharya, The Desire for Whiteness: Can Law and
Economics Explain It?, 2 COLUM. J. RACE & L. 117, 126 (2012) (discussing the origins
of colorism in India and arguing for a new theoretical perspective on colorism that
focuses on economics rather than race).
34 Thompson & McDonald, supra note 26, at 93.
35 Margaret Hunter, The Cost of Color: What We Pay for Being Black and Brown, in
RACISM IN THE 21ST CENTURY 74 (Ronald E. Hall ed., 2008).
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While the literature on colorism and Hispanics in America is sparse
in comparison to Blacks, it does establish “striking similarity” to the
research findings regarding Blacks.36 Colonial Mexico was developed
“around a social hierarchy based largely on a continuum of color”
where Spaniards were light skinned and at the top of the hierarchy and
Indians were darker skinned and at the bottom.37 Colorism has carried
over to Hispanics in the United States, where lighter skinned
Hispanics have the same socio-economic advantages over their darker
skinned sisters and brothers as lighter skinned Blacks do over darker
skinned Blacks.38
“Afrocentric features” is not a specific term of art, but generally
refers to some combination of facial features such as “dark skin, wide
nose, coarse hair, dark eyes, and full lips.”39 In an early empirical
study of facial features and the identification of race, nine facial
features were examined for “African,” “Asian,” “Caucasian,” and
“Hispanic” faces.40 The nine facial features were skin color, hair, eyes,
nose, mouth, cheeks, eyebrows, forehead, and ears.41 Within each of
the nine facial features, additional factors were considered. For
example, regarding the “nose,” study participants rated color, shape,
flatness, width, length, and placement.42 The four most salient features
for identification of “African” faces in descending order were skin
color, hair, mouth (including lips), and nose.43 For “Asians” it was
eyes, skin color, hair, and nose.44 For “Hispanics” it was skin color,

36 Walter Allen et al., Skin Color, Income and Education: A Comparison of African
Americans and Mexican Americans, 12 NAT’L. J. SOC. 129, 141 (2000).
37 Id. at 139.
38 Id. at 139-72. “Institutional norms and patterns use skin color to disadvantage
African Americans and Mexican Americans relative to Whites; these same norms and
patterns privilege lighter skin among African Americans and Mexican Americans.” Id.
at 171. For a discussion of the effects of colorism discrimination on Mexican
American women in the United States, see Margaret L. Hunter, “If You’re Light You’re
Alright”: Light Skin Color as Social Capital for Women of Color, 16 GENDER & SOC’Y
175, 175 (2002).
39 Amanda Mae Petersen, Beyond Black and White: An Examination of Afrocentric
Facial Features and Sex in Criminal Sentencing 1-2 (June 25, 2014) (unpublished
Ph.D. master’s thesis, Portland State University), http://pdxscholar.library.pdx.edu/cgi/
viewcontent.cgi?article=2855&context=open_access_etds.
40 Terry D. Brown, Jr. et al., Perception of Race and Ethnicity, 13 J. SOC. BEHAV. &
PERSONALITY 295, 297-305 (1998).
41 Id. at 297-98.
42 Id. at 300-01.
43 Id. at 298.
44 Id.
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hair, eyes, and eyebrows.45 For “Caucasians” it was skin color, hair,
nose, and a tie with eyes and mouth.46 At bottom, skin color was the
most salient facial feature, across African, Asian, Caucasian, and
Hispanic, in determining race.47 Table 1 below shows the salience of
the facial features by race.48 A more recent study similarly examined
the salience of the most important facial features in determining race,
the results of which can be found in Table 2.49
Table 1: Mean Importance Ratings for Major Facial Features50
Feature
Skin Color
Hair
Eyes
Nose
Mouth
Cheeks
Eyebrows
Forehead
Ears
All
Features

45

Unspecified
Target
9.93
7.87
7.93
6.73
6.27
4.27
3.00
3.27
2.20

African

Asian

Caucasian

Hispanic

Combined

9.93
9.47
6.27
8.40
8.60
4.33
4.27
3.90
2.80

9.27
9.13
9.73
7.40
5.20
6.07
5.13
4.33
3.13

8.71
8.64
6.71
7.71
6.71
3.71
3.71
2.50
2.28

9.57
9.07
7.86
6.50
5.57
6.64
6.86
4.42
3.28

9.49
8.83
7.71
7.36
6.48
4.62
4.57
3.70
2.74

5.72

6.44

6.60

5.63

5.58

————

Id.
Id.
47 Id. at 298, 305.
48 The participants included twenty-five males, forty-eight females, forty-eight
who identified as White, thirteen as Africans, nine as Asians, one Arabian, and one
Hispanic. Id. at 296. The study conclusions appear to generalize across the racial and
gender makeup of these study participants, as there were no significant effects based
on their race or gender. Id. at 305. Four-fifths of the participants were asked to rate
the importance of the facial features in deciding whether someone was African, Asian,
Caucasian, Hispanic, or an unspecified target. Id. at 297.
49 Jacque-Corey Cormier, The Influence of Phenotypic Variation on Criminal
Judgement 90 tbl.8 (2012) (unpublished M.S. in psychology thesis, Georgia Southern
University) (on file with authors).
50 Brown, Jr. et al., supra note 40, at 298.
46
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Table 2: Ratings of Features’ Importance in Assessing Race51
Skin color
Nose
Hair
Mouth
Eyes
Ears
Forehead
Cheeks
Eyebrows

Mean
7.8833
6.6333
6.3833
5.6833
5.4333
3.8136
3.4500
3.1833
2.7333

Std. Deviation
2.40826
2.16260
2.17140
1.64153
2.30230
1.98681
1.96085
2.01260
2.16964

Many scholars have studied the effects of colorism on social,
educational, and economic stratification for a variety of ethnic and
racial groups. For Blacks in the United States there is a strong
consensus that this has been a continuing phenomenon since the time
of slavery.52 White slave owners in America used skin tone to
determine what tasks would be assigned to enslaved Blacks.53 Dark
skinned Blacks were largely assigned to the most arduous work in the
fields while light skinned Blacks were assigned household and other
more “privileged” duties.54
51

Cormier, supra note 49, at 90 tbl.8.
See, e.g., Blair et al., Afrocentric Features in Person Perception, supra note 23, at 7
(“This phenomenon has been primarily documented by historians and sociologists,
who have shown during slavery, light-skinned African Americans were given more
desirable positions in the household; when slavery ended they were more likely to
gain higher education and economic resources than their darker skinned brothers and
sisters.”); Hunter et al., Significance of Skin Color, supra note 27, at 174 (“The
connection between skin color and social status in the African-American community
dates back to slavery when white male slaveholders frequently gave their illegitimate,
mulatto offspring greater opportunities.”); Verna M. Keith & Cedric Herring, Skin
Tone and Stratification in the Black Community, 97 AM. J. SOC. 760, 761 (1991) (“The
relationship between skin tone and privilege appears to have emerged during
slavery.”); Maddox, supra note 22, at 384 (“Early historical evidence suggests that
both Blacks and Whites in the United States exhibited bias based on skin tone as early
as the slavery era . . . . After the abolition of slavery lighter skin provided better social,
educational, and economic opportunities.”).
53 Jones, Shades of Brown, supra note 4, at 1510 (“Mulatto slaves brought the
highest prices on the slave market and were awarded some of the most coveted indoor
assignments on plantations, while the more arduous field work was typically left to
darker-skinned slaves.”).
54 Id.; see also Hunter et al., Significance of Skin Color, supra note 27, at 174
(“Some light-skinned slaves were assigned the privileged status of house servant or
skilled artisan where they received better treatment than darker-skinned field slaves.
Still other mulattos were designated free by their affluent white fathers and thus
enjoyed access to education as well as property ownership.” (citation omitted)); King
52
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After the Civil War, lighter skinned Blacks sought to maintain their
greater social status over darker skinned Blacks by establishing
separate communities, social clubs, and “color conscious” churches.55
For example, congregations concerned with skin tone might base
church admission to services on the brown paper bag test, such that
potential congregants could only attend services if their skin was
lighter than the bag.56
Skin tone controversies even affected the decision by the civil rights
lawyers in Plessy v. Ferguson57 as to who to use as litigants in the test
case challenging Louisiana’s law requiring segregated railroad
passenger carriages and related test cases.58 Lead counsel, Albion W.
Tourgée, in the initial strategic planning of the litigation argued for a
light skinned litigant and his views eventually won out.59 Presumably,
Tourgée was simply trying to take advantage of prevailing views that
were more positive towards light skinned Blacks than dark skinned
Blacks.
Both anthropological and sociological research corroborate
historical accounts establishing that society confers greater status on
Blacks with lighter skin tone than those with darker skin tone.60
Studies from the 1940s on establish that the relationship between
lighter skin tone and greater socioeconomic achievement for Blacks
continues this long-standing phenomenon from slavery to today.61
Thus, both lighter skinned Blacks and Latinos in the United States
earn more money, complete more years of education, work in higherstatus occupations, live in more racially integrated neighborhoods,
receive lighter prison sentences, win more political elections, and
struggle less with depression, than their darker-skinned
counterparts.62
& Johnson, supra note 24, at 93 (explaining that slaves with light skin tone were more
likely household servants than plantation workers).
55 Jones, Shades of Brown, supra note 4, at 1515.
56 Id. at 1515-16.
57 163 U.S. 537 (1896). Justice Brown’s majority opinion upholding the “separate
but equal” doctrine noted that Plessy “was seven-eighths Caucasian and one-eighth
African blood” and that his “mixture of colored blood was not discernable in him.” Id.
at 541.
58 WILLIAMJAMES HULL HOFFER, PLESSY V. FERGUSON: RACE AND INEQUALITY IN JIM
CROW AMERICA 66-68 (2012).
59 See id. at 65-68.
60 See Maddox, supra note 22, at 385.
61 See Hunter et al., Significance of Skin Color, supra note 27, at 175.
62 Hunter, Consequences of Colorism, supra note 30, at 249 (citing to numerous
studies); see also King & Johnson, supra note 24, at 90-91 (explaining social scientists
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Therefore, while original and traditional forms of colonialism no
longer formally exist in the United States, as the next part illuminates,
informal colonialism in the form of skin tone and Afrocentric facial
feature bias still is pervasive.
II. STEREOTYPING BLACKS AS CRIMINAL, VIOLENT, AND DANGEROUS IS
DEEPLY ROOTED IN AMERICA’S HISTORY AND INTRACTABLY ENTRENCHED
IN OUR CULTURE AND PSYCHE
“They had for more than a century before been regarded as
beings of an inferior order, and altogether unfit to associate
with the white race . . . and so far inferior, that they had no
rights which the white man was bound to respect; and that the
negro might justly and lawfully be reduced to slavery for his
benefit. He was bought and sold, and treated as an ordinary
article of merchandise and traffic . . . . This opinion was at that
time fixed and universal in the civilized portion of the white
race.”63 — Chief Justice Roger B. Taney
A. The Nation’s Historical Perspective
Where does President Obama’s notion of a presumption of
dangerousness for Blacks in our nation come from? It started with
perceptions of Native Americans and their darker skin tone. According
to Professor Van Deburg, the earliest English settlers of the new
frontier viewed the Native Americans’ resistance to western expansion,
“in the context of seventeenth-century metaphysics . . . as an allegory
for Satan’s opposition to the divinely approved plans of the
righteous.”64 Professor Van Deburg concludes, “[g]iven the settlers’
cultural heritage, it was understandable that a dark skin tone came to
be considered a key indicator of both moral worth and criminal
intent.”65 He argues that claims that Native Americans were “cruel,”
“barbarous,” “brutish” and “diabolicall creatures” justified
expansionism and enabled the White settlers to “conceptualize
themselves as virtuous victims engaged in a heroic struggle for God
and country.”66
have long observed colorism benefits lighter skinned Blacks from the pre-Civil War
period, to the early twentieth century, to contemporary times).
63 Dred Scott v. Sandford, 60 U.S. 393, 407 (1857).
64 See WILLIAM L. VAN DEBURG, HOODLUMS: BLACK VILLAINS AND SOCIAL BANDITS IN
AMERICAN LIFE 22 (2004).
65 Id.
66 Id. at 22-23 (citing MARY ROWLANDSON, THE SOVEREIGNTY AND GOODNESS OF GOD,
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Like the conventional thinking toward Native Americans, Thomas
Jefferson had suspicion “that the blacks . . . are inferior to the whites
in the endowments both of body and mind.”67 In these colonial times,
Whites viewed Blacks as less than human, the prevailing belief was
that “black men were not really men but cattle.”68 A particularly
horrific example of the view of Black slaves as chattels comes from the
description in 1700 of a New Jersey slave master who had children
with each of his Black slave women and sold these offspring “in the
same manner as he would have disposed of his hogs.”69 This
fundamental view of Blacks as sub-human, rooted slavery, allowed the
narrative of Blacks as violent and dangerous to grow and flourish. The
narrative was that Blacks, by their very essence, were “savage brute[s]”
who would revert back to their savage nature unless “domesticated”
by or “civilized” by the White slave master’s firm control.70 This core
tenet of slavery — that without it “innate racial traits” of slaves as
“savage brutes,” prone to violence and criminality, would resurface —
provided “an unequivocal justification of permanent servitude.”71
Even Northern abolitionists promoted the notion that Blacks were
prone to dangerousness and criminality. “In 1806, a leading
Pennsylvania abolitionist described most Philadelphia Negroes as
‘degraded and vicious.’”72 In 1808, the New York Manumission
Society, an abolitionist society in New York, “announced that it
viewed ‘with regret the looseness of manners & depravity of conduct
in many of the Persons of Colour in this city.’”73 In 1826, a Boston
prison reform group, the Board of Managers of the Boston Prison
Discipline Society, wrote in its first annual report “that Negroes
constituted a disproportionately large percentage of the prison

TOGETHER WITH THE FAITHFULNESS OF HIS PROMISES DISPLAYED 67 (Neal Salisbury ed.,
1997) (1682)).
67 THOMAS JEFFERSON, NOTES ON THE STATE OF VIRGINIA 150 (Boston, Lilly & Wait
1832).
68 JAMES BALDWIN, NOTES OF A NATIVE SON 159 (1964).
69 ARTHUR ZILVERSMIT, THE FIRST EMANCIPATION: THE ABOLITION OF SLAVERY IN THE
NORTH 11 (1967) (quoting SAMUEL SEWALL, THE SELLING OF JOSEPH (Boston, Green &
Allen 1700)).
70 See GEORGE M. FREDRICKSON, THE BLACK IMAGE IN THE WHITE MIND: THE DEBATE
ON AFRO-AMERICAN CHARACTER AND DESTINY, 1817–1914, at 53-54 (1987); see also
Brief for the Nat’l Black Law Students Ass’n as Amicus Curiae in Support of Petitioner
at 7-8, Buck v. Davis, 137 S. Ct. 759 (2017) (No. 15-8049), 2016 WL 4073688, at *7-8
(citing full passage from FREDRICKSON, supra).
71 See FREDRICKSON, supra note 70, at 53.
72 Id. at 4 (citing ZILVERSMIT, supra note 69, at 223-24).
73 Id.
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population of the Northeastern states and concluded that ‘the first
cause existing in society of the frequency and increase of crime, is the
degraded character of the colored population.’”74
At the turn of the next century, in 1901, in a text titled Experimental
Sociology, the author, Frances Kellor, cited statistics about crime and
Blacks: “the negro element is . . . the most criminal of our population”;
“more criminal as a free man than he was as a slave”; “increasing in
criminality with fearful rapidity”; and “three times as criminal as the
native white and once and a half times as criminal as the foreign white,
consisting in many cases of the scum of Europe.”75 Kellor also noted
that Negroes “come from crime-breeding districts”; that their crimes
against persons are “impulsive”; and that as evidence of racial
inferiority, “[t]here are few or no truly great negro criminals” even
though they are “dangerous” but they lack “criminal genius” and
organizational skills.76 In 1914, the first year of the first World War, a
book stated that Negroes were instinctive criminals.77
B. The Role of Literature and Pseudo Science
Even the White literature of the times promoted the notion of slaves
as dangerous and criminal. The White literary vanguard propagated
this notion by creating several Black slave character types as “savages”
whose presence posed a threat to their nation building.78 The widely
read and well-known Edgar Allen Poe, the master of all things
macabre, perhaps more than any other pre-Civil War fiction author,
captured the racial fears and views of Black slaves as dangerous
criminals. His only full-length novel, The Narrative of Arthur Gordon
Pym,79 first published in 1838, was obsessed with blackness and
whiteness. It describes a fictional southern island (close to the South
Pole) where the all-Black natives with an aversion to whiteness, at first
friendly to the White explorers, turn out to be “barbarous,”
“bloodthirsty” “savages” who brutally slaughter the white
interlopers.80
74

Id. at 5.
FRANCES A. KELLOR, EXPERIMENTAL SOCIOLOGY. DESCRIPTIVE AND ANALYTICAL:
DELINQUENTS 32-33 (1901) (citing “reports by Dr. Winston and Dr. Wilcox”).
76 Id. at 31.
77 E. FRANKLIN FRAZIER, BLACK BOURGEOISIE 145 (1957) (citing CHAS. H. MCCORD,
A.M., THE AMERICAN NEGRO AS A DEPENDENT, DEFECTIVE, AND DELINQUENT 42 (1914)).
78 VAN DEBURG, supra note 64, at 25.
79 EDGAR ALLEN POE, THE NARRATIVE OF ARTHUR GORDON PYM OF NANTUCKET
(Penguin Books 1982) (1838).
80 See id. at 165. For a more thorough discussion of the racial underpinnings of
75
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The relationship between Blacks and dangerousness and criminality
takes on a more covert tone in Poe’s short story, Murders in the Rue
Morgue, published in Graham’s magazine in 1841, in which two
Parisian women are mysteriously and brutally murdered by an escaped
orangutan.81 Literary critics have described this work as “a thinly
disguised allegory for the doctrine of black animality.”82 There has
been speculation that Poe may have been influenced by one of several
popular primate displays that appeared in Philadelphia, where Poe was
then living.83 The eighteenth and nineteenth centuries saw the rise of
proto-evolutionary theory, which “presaged Darwin’s assertion in The
Descent of Man (1871) that humans are apes.”84 Thus, it was no
surprise “that eighteenth-and-nineteenth-century discourse also
frequently equated apes with blacks.”85 Sterling Brown, in his wellknown essay, Negro Character as Seen by White Authors, argued that
the early stereotype of the Black slave as docile, changed after
Reconstruction to the “Brute Negro” which connected the slaves
emancipation with Black animality.86
Charleston pro-slavery lawyer William Drayton circulated
pamphlets that Black slaves were prone to vice and that slavery was a
“natural consequence of [Black] inferiority of [. . .] character.”87 He
also wrote that emancipation of Black slaves would release a “wild
frenzy of revenge and the savage lust for blood,” uniting to give
liberated Black slaves “traits of cruelty and crime that nothing earthly
can equal.”88

Poe’s novel, see Alyssa M. Amaral, Racial and Cultural Anxieties in Poe’s The Narrative
of Arthur Gordon Pym, 11 BRIDGEWATER ST. U. UNDERGRADUATE REV. 17 (2015).
81 See EDGAR ALLAN POE, THE MURDERS IN THE RUE MORGUE 38, 60-62 (Office of
Eng. Language Programs 2013) (1841). A prominent Poe historian notes that Poe was
familiar with Edward Long’s History of Jamaica, where Long makes repeated
comparison between Negroes and orangutans. See Joan Dayan, Amorous Bondage: Poe,
Ladies, and Slaves, 66 AM. LITERATURE 239, 243 (1994).
82 Christopher Peterson, The Aping Apes of Poe and Wright: Race, Animality, and
Mimicry in “The Murders in the Rue Morgue” and Native Son, 41 NEW LITERARY HIST.
151, 157 (2010).
83 See id. at 154-55.
84 Id. at 154.
85 Id. at 157.
86 Sterling A. Brown, Negro Character as Seen by White Authors, 2 J. NEGRO EDUC.
179, 191-92 (1933).
87 FREDRICKSON, supra note 70, at 47 (citing WILLIAM DRAYTON, THE SOUTH
VINDICATED FROM THE TREASON AND FANATICISM OF THE NORTHERN ABOLITIONISTS 232
(Philadelphia, H. Manley 1836)).
88 See id. at 54 (citing DRAYTON, supra note 87, at 246).
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When Richard Wright’s protest novel, Native Son, was published in
1940, the Black protagonist, Bigger Thomas, a vicious murderer of a
White woman in Chicago, was depicted in the Chicago newspapers as
an “ape,” and a “jungle beast,” and a “missing link in the human
species.”89 A recent book reviewer, in discussing James Baldwin’s
reaction to Native Son, described Bigger Thomas as “a rapist and a
murderer motivated only by fear, hate and a slew of animal impulses.
He is the black ape gone berserk that reigned supreme in the white
racial imagination.”90
In 1900, The Negro a Beast, by Charles Carroll, was published by a
religious publishing company.91 Carroll described Blacks (“Negros”)
as apelike and reserved his harshest criticism for the mulattoes who
lacked “the right to live” and were “the rapists and criminals of the
present time.”92 Thomas Dixon, a prominent Baptist minister turned
fear mongering novelist, wrote bestselling novels exploiting the fear of
the “black brute.”93 His most popular one, The Clansman, published in
1905, was the basis for the film The Birth of a Nation and features a
description of the “negro” as a “half-child, half-animal . . . whose
passions, once aroused, are as the fury of the tiger.”94 In the story, a
former slave and Black militia captain, described as bestial, rapes a
White woman, resulting in her and her mother’s death by suicide and
in his lynching by the Ku Klux Klan.95
So, too, did the “science” of the times promote the notion that
Blacks were inferior, fueling the connection to violence and
dangerousness. Dr. Samuel George Morton, a leading physician and
scientist in the nineteenth century and a proponent of “scientific
racism” who believed that races had different origins (polygenesis),
collected more than one thousand skulls to argue that the larger White
skulls proved Black intellectual inferiority.96 The scientific
89

See Peterson, supra note 82, at 161.
Ayana Mathis & Pankaj Mishra, James Baldwin Denounced Richard Wright’s
“Native Son” as a “Protest Novel.” Was He Right?, N.Y. TIMES (Feb. 24, 2015),
http://www.nytimes.com/2015/03/01/books/review/james-baldwin-denounced-richardwrights-native-son-as-a-protest-novel-was-he-right.html?_r=0.
91 FREDRICKSON, supra note 70, at 277 (citing CHARLES CARROLL, THE NEGRO A
BEAST (1900)).
92 See id.
93 Id. at 280.
94 Id. at 280-81 (citing THOMAS DIXON, THE CLANSMAN 292-93 (1907)).
95 See id. at 281; see also DIXON, supra note 94, at 289, 313, 321.
96 See Jennifer L. Eberhardt, Imaging Race, 60 AM. PSYCHOLOGIST 181, 186 (2005);
see also MATTHEW F. JACOBSON, WHITENESS OF A DIFFERENT COLOR: EUROPEAN
IMMIGRANTS AND THE ALCHEMY OF RACE 35 (1998).
90
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community, who wanted “scientific explanations for the racial
problems of that day,” lauded Morton’s work.97
Dr. Josiah C. Nott, an American surgeon and slave owner, and also a
polygenist, concluded that in the animal kingdom there is a “regular
gradation in the form of the brain, from the Caucasian down to the
lowest order of animals, and [. . .] the intellectual faculties and
instincts are commensurate with the size and form.”98 Dr. Nott
claimed that the Negro brain was not only smaller than the Caucasian
brain, but also that the forehead was “narrower and more receding”
causing “the anterior or intellectual portion of the brain” to be
“defective.”99 He also opined that Negroes could not adapt to cold
climates and that their brains freeze so “as to make them insane or
idiotical.”100 He suggested that early cave drawings prior to 1500 B.C.
established that Negroes differed from Caucasians as much then as in
the present day, and that even in those remote times drawings and
sculptures established that Negroes were “barbarian” and their race
“perverse.”101 Finally, Nott concluded that there were strong
anatomical resemblances between Negroes and apes.102 Nott was not
alone. For example, an article in Popular Science Monthly claimed the
anatomical structure of the Negro was inferior and “approximates the
African apes.”103
Professor John S. Haller, Jr., an historian, wrote a comprehensive
book about how science from 1859 to 1900, through anthropology,
medicine, psychology, and sociology, “verified” theories of Black racial
inferiority.104 From Carl von Linnaeus’ taxonomic system based on
skin color;105 to Philadelphia lawyer and self-proclaimed scientist Peter
Browne’s hair pile theory that Blacks were a separate species;106 to
Petrus Camper’s face angle theory that suggested Blacks had more in
97

Eberhardt, supra note 96.
JOSIAH C. NOTT, TWO LECTURES ON THE NATURAL HISTORY OF THE CAUCASIAN AND
NEGRO RACES 23 (Mobile, Dade & Thompson 1844).
99 Id.
100 Id. at 19.
101 Id. at 13.
102 Id. at 24.
103 Commentary, 13 POPULAR SCI. MONTHLY 500 (1878) (containing excerpt from
the pamphlet ALEXANDER WINCHELL, ADAMITES AND PREADAMITES, OR A POPULAR
DISCUSSION CONCERNING THE REMOTE REPRESENTATIVES OF THE HUMAN SPECIES AND
THEIR RELATION TO THE BIBLICAL ADAM (Syracuse, J.T. Roberts 1878)).
104 JOHN S. HALLER, JR., OUTCASTS FROM EVOLUTION: SCIENTIFIC ATTITUDES OF RACIAL
INFERIORITY, 1859–1900, at 3-4 (1971).
105 See id. at 4.
106 See id. at 7-8.
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common with Orangutans and dogs than other human species.107 This
book also discusses the many scientific fads that were used to justify
various “scientific” theories of Black inferiority, and hence their
subordination: phrenology (of which there were many converts),
craniometrics, brain-weight analysis, and brain suture study in
children.108 The brain suture “science” postulated that both the
coronal and central frontal sutures of the brains of Black children close
faster than in other races, and thus Blacks, like orangutans, “became
incapable of further progress.”109
Haller’s book is especially important for his detailed discussion of
the study of racial types in the Union army in the form of the U.S.
Sanitary Commission.110 This proven “science” of anthropometric
investigation was perhaps the “greatest irony of the Civil War”
because it was “used in the late nineteenth century to support
institutional racism.”111
Scientific racism is still alive and well. A recent article,
Physiognomy’s New Clothes, sharply criticizes a new non-peer reviewed
paper that claims artificial intelligence and machine learning software
can predict, with close to 90% accuracy, the likelihood that an
individual has a criminal conviction using only an identification-style
face photo.112 Physiognomy is the practice of using one’s physical
appearance to determine character traits, a practice which historically
has had deeply prejudiced applications.113 Rather than being an
objective predictor of criminality, the alleged “criminality detector” in
the current study simply reinforces the notion that social perception of
facial images leads to judgments about criminal behavior.114
C. The Emerging Neuroscience of Facial Race Bias — Psychological
Development and the Role of the Amygdala
Psychological research in a variety of cultures shows that norms and
biases involving race develop in childhood and adolescence and that
the social environment plays a significant role in shaping these
107

See id. at 9.
See id. at 4-38.
109 Id. at 35-36.
110 See id. at 19-34.
111 Id. at 34.
112 Blaise Agüera y Arcas, Margaret Mitchell & Alexander Todorov, Physiognomy’s
New Clothes, MEDIUM (May 6, 2017), https://medium.com/@blaisea/physiognomysnew-clothes-f2d4b59fdd6a.
113 See id. ¶¶ 49-58 (providing multiple examples, including Nazi “race scientists”).
114 See id. ¶¶ 92-93.
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processes.115 Learned racial preferences start as early as three months
and appear to vary with exposure to members of different racial
groups.116 Psychologists have theorized that children also learn biases
when groups are labeled, sorted, or treated differently (e.g.,
segregated).117 Although implicit biases appear at least by age six,118
there is some evidence that children — at least White American
children — adopt cultural race-related norms (e.g., avoiding race) at
about age ten or eleven.119 Consistent with this finding, research
suggests that implicit and explicit attitudes begin to diverge at age
ten.120 According to one study, the heightened amygdala activity to
Black faces found in adults is not present in early childhood and does
not emerge until around age fourteen.121 Explicit and implicit
stereotypes about Blacks likely explain the heightened amygdala
activity.122
The emerging trend in psychology, addressed here, is the ability to
use non-invasive neuroimaging, primarily functional magnetic
resonance imaging (“fMRI”), to understand how cognition is linked to
brain functioning.123 Research has focused on the amygdala as a brain
area of particular relevance to racial prejudice, though it is, of course,
not the only brain area associated with prejudice.124 As researchers
115 See generally Yair Bar-Haim et al., Nature and Nurture in Own-Race Face
Processing, 17 PSYCHOL. SCI. 159 (2006); Eva H. Telzer et al., Amygdala Sensitivity to
Race is Not Present in Childhood but Emerges Over Adolescence, 25 J. COGNITIVE
NEUROSCIENCE 234 (2013).
116 See Bar-Haim et al., supra note 115, at 162; David J. Kelly et al., Three-MonthOlds, but Not Newborns, Prefer Own-Race Faces, 8 DEVELOPMENTAL SCI. F31, F31-F36
(2005).
117 See Rebecca S. Bigler & Lynn S. Liben, Developmental Intergroup Theory:
Explaining and Reducing Children’s Social Stereotyping and Prejudice, 16 CURRENT
DIRECTIONS PSYCHOL. SCI. 162, 162-66 (2007).
118 See Andrew Scott Baron & Mahzarin R. Banaji, The Development of Implicit
Attitudes: Evidence of Race Evaluations from Ages 6 and 10 and Adulthood, 17 PSYCHOL.
SCI. 53, 55 (2006).
119 See Evan P. Apfelbaum et al., Learning (Not) to Talk About Race: When Older
Children Underperform in Social Categorization, 44 DEVELOPMENTAL PSYCHOL. 1513,
1516-17 (2008).
120 See Baron & Banaji, supra note 118, at 56.
121 Telzer et al., supra note 115, at 241.
122 Id.
123 See Adam M. Chekroud et al., A Review of Neuroimaging Studies of Race-Related
Prejudice: Does Amygdala Response Reflect Threat?, FRONTIERS HUM. NEUROSCIENCE,
Mar. 2014, at 1.
124 Id. See David M. Amodio, The Neuroscience of Prejudice and Stereotyping, 15
NATURE REVIEWS NEUROSCIENCE 670, 670-76 (2014) (discussing at least seven other
areas of the brain associated with prejudice).

2018] Looking Criminal and the Presumption of Dangerousness

767

explain, “[t]he term ‘amygdala’ (Latin for almond) was first used in
1819 by the anatomist Burdach, to describe an almond-shaped cell
mass located deep in the human temporal cortex.”125 Among other
functions, the amygdala is involved in processing stimuli that based on
one’s prior experience have attained emotional significance.126 It plays
a role in fear learning and contributes to threat detection; it “reflects
arousal triggered by fast unconscious assessment of potential threat
elicited by sensory, social and emotional stimuli.”127
In 2000, the first fMRI study was published investigating racerelated amygdala activity.128 Looking at Black and White participants
observing Black and White male and female faces, the study found
greater amygdala activation to outgroup faces (but not ingroup faces)
during later stimulus presentations.129 Thus the study concluded that
“the rate of response habituation within the amygdala to face stimuli is
dependent upon an interaction between the race of the subjects and
the perceived race of the face stimuli.”130
In a series of two experiments also in 2000, researchers established
that the magnitude of amygdala activation in White participants to
Black (versus White) male faces was correlated with measures of racial
bias on the Implicit Association Test and an eyeblink startle test that
in prior studies has been linked to negative or fear stimuli and to
amygdala function in response to such stimuli.131 Interestingly, there
was no correlation between amygdala activation and a measure of self-

125 M. Davis & P.J. Whalen, The Amygdala: Vigilance and Emotion, 6 MOLECULAR
PSYCHIATRY 13, 13 (2001) (“As originally described, the amygdala is composed of
several distinct groups of cells, usually termed the lateral, basal and accessory basal
nuclei, and now collectively termed the basolateral amygdala. Several structures
surrounding the basolateral amygdala, including the central, medial and cortical
nuclei, are traditionally included in the ‘amygdaloid complex’. These surrounding
structures, together with the basolateral amygdala, have come to be called ‘the
amygdala’.”).
126 Telzer et al., supra note 115, at 234.
127 Jaclyn Ronquillo et al., The Effects of Skin Tone on Race-Related Amygdala
Activity: An fMRI Investigation, 2 SOC. COGNITIVE AFFECTIVE NEUROSCIENCE 39, 39
(2007) (citation omitted); see also Ralph Adolphs et al., Fear and the Human Amygdala,
15 J. NEUROSCIENCE 5879, 5879 (1995) (discussing that the amygdala processes
stimuli related to fear).
128 See Allen J. Hart et al., Differential Response in the Human Amygdala to Racial
Outgroup vs Ingroup Face Stimuli, 11 NEUROREPORT 2351, 3351-53 (2000).
129 Id. at 2352-53. Participants were asked to classify the faces by gender. Id.
130 Id. at 2353.
131 Elizabeth A. Phelps et al., Performance on Indirect Measures of Race Evaluation
Predicts Amygdala Activation, 12 J. COGNITIVE NEUROSCIENCE 729, 729-33 (2000).
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reported explicit racial bias.132 As in prior research, a study published
in 2007 found greater amygdala activity when Whites viewed Black
male faces than when they viewed White male faces.133 The study also
found greater amygdala activation for darker-skinned faces than for
lighter-skinned faces, but this skin tone difference was found only for
their White stimuli.134
One article reviewing neuroimaging studies of race-related prejudice
interprets amygdala activation in response to Black faces as a response
to potential threat.135 The article notes that young Black men are often
both implicitly and explicitly “stereotyped violent, criminal, and
dangerous.”136 The authors suggest that race-related amygdala activity,
rather than being due to the widely-held interpretation of out-group
bias per se, is better explained through the negative culturally learned
stereotype associations between Black males and threat.137
D. Television Crime News as Priming Black Crime Stereotypes and the
Presumption of Dangerousness
“[S]tereotypes associating members of certain minority groups
— in particular, African-Americans — with crime are
pervasive and well-known by all Americans.”138
Numerous studies have concluded that television news stories about
crime systematically overrepresent Blacks as perpetrators of crime and
Whites as victims of crime.139 For example, two studies of television
crime reporting in the Los Angeles area found that Blacks were over
represented as crime perpetrators (37%) compared to arrest reports
(21%) and that Whites were underrepresented as crime perpetrators
(21%) compared to arrest reports (28%) and were overrepresented as
victims in crime news reports (43%) compared to crime reports
(13%).140 These and other studies establish that Blacks are much more
132

Id. at 732. Explicit bias was assessed with the Modern Racism Scale. Id.
Ronquillo et al., supra note 127, at 41.
134 Id.
135 See Chekroud et al., supra note 123, at 1.
136 Id. at 4 (citations omitted).
137 Id. at 9.
138 Lincoln Quillian & Devah Pager, Black Neighbors, Higher Crime? The Role of
Racial Stereotypes in Evaluations of Neighborhood Crime, 107 AM. J. SOC. 717, 721
(2001) (citing P.G. Devine & A.J. Elliot, Are Racial Stereotypes Really Fading? The
Princeton Trilogy Revisited, 21 PERSONALITY & SOC. PSYCHOL. BULL. 1139 (1995)).
139 See Dixon & Maddox, supra note 31, at 1555-56 (citing numerous studies).
140 Travis L. Dixon & Daniel Linz, Overrepresentation and Underrepresentation of
African Americans and Latinos as Lawbreakers on Television News, 50 J. COMM. 131, 144
133
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frequently linked with criminality and dangerousness than Whites on
television news.141
Does television crime news activate and help perpetuate stereotypes
of Black criminality and the presumption of dangerousness? The
activation of Black stereotypes via television crime news potentially
biases the processing of incoming information, usually in a stereotypeconsistent manner.142 Thus, over time it is likely that repeated
exposure in the media to these inaccurate portrayals of Blacks and
crime contribute to the stereotype of Black criminality and the
presumption of dangerousness.143 Furthermore, the more exposure
one has to these Black stereotypes the greater likelihood they will
affect judgments.144
In an important study on exposure to crime news and skin tone,
researchers found that, among heavy viewers of news, stories with
darker-skinned perpetrators elicited more worry about the crime than
stories with White perpetrators; dark-skinned perpetrators were also
more memorable than White perpetrators regardless of viewership;
finally, victims of all Black perpetrators (light, medium and darkskinned) were viewed more positively by individuals defined as heavy
news watchers, compared to victims of White perpetrators.145
Thus, news crime reporting as well as television and film
entertainment reinforce the stereotype of Blacks, criminality,
dangerousness, and guilt.146 There is considerable evidence that media
stereotypes in the context of crime coverage consist of recurring
messages that Blacks and Latinos are criminal, violent, and
dangerous.147
E. Historical Dehumanization of Blacks and the Negro-Ape Metaphor
“The brutal lust of these half-civilized gorillas seems to be
inflamed to madness.”148 — Rebecca Felton (1894)

(2000); Travis L. Dixon & Daniel Linz, Race and the Misrepresentation of Victimization
on Local Television News, 27 COMM. RES. 547, 561 (2000).
141 See Dixon & Maddox, supra note 31, at 1555-56.
142 See id. at 1556.
143 See id. (citing studies).
144 See id. at 1557.
145 Id. at 1562-64.
146 See Robert M. Entman & Kimberly A. Gross, Race to Judgment: Stereotyping
Media and Criminal Defendants, 71 L. & CONTEMP. PROBS. 93, 102 (2008).
147 Id. at 97-103 (citing numerous studies).
148 LEON F. LITWACK, TROUBLE IN MIND: BLACK SOUTHERNERS IN THE AGE OF JIM CROW
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Renowned historian and expert on slavery and racism in the United
States, Winthrop D. Jordan, traced the history of the Negro-ape
metaphor to the English exploring Western Africa and the slave-trade
at the turn of the seventeenth century.149 Jordan wrote: “If Negroes
were likened to beasts, there was in Africa a beast which was likened
to men. It was a strange and eventually tragic happenstance of nature
that the Negro’s homeland was the habitat of the animal which in
appearance most resembles man.”150 In describing visual
representation of Negroes in pictures at the turn of the twentieth
century, Professor of Sociology, Dr. Franklin Frazier, wrote: “in every
representation of the Negro, he was pictured as a gorilla dressed up
like a man.”151 In newspapers in the South, Negro pictures were not
used “unless he had committed a crime.”152 In the newspapers,
Negroes were described as ape-like and even very light skinned
Negroes were represented in cartoons as “black with gorilla
features.”153 This fit the stereotype of the time “which represented the
Negro as subhuman or a beast, without any human qualities.”154 A socalled authoritative doctoral dissertation published by Columbia
University in 1910 accepted as scientific evidence that the Negro was
“as destitute of morals as any of the lower animals.”155
However, dehumanizing representations of Blacks date back almost
to Europeans’ first encounters with Blacks in West Africa.156 Maritime
writings of early European explorers described primitive people as
more ape-like than the White explorers.157 As late as 1906 the New
York Zoological Society, now the Bronx Zoo, had a monkey exhibit
that included a chimpanzee and a young man from Africa.158 Several
213 (1998). Ms. Felton was responding to a newspaper editorial as part of her
personal crusade to arouse the public about the dangers Blacks posed to White
women. See id. at 526 n.80.
149 WINTHROP D. JORDAN, WHITE OVER BLACK: AMERICAN ATTITUDES TOWARD THE
NEGRO, 1550–1812, at 28-32 (1968).
150 Id. at 28-29. “Almost certainly that fortuitous proximity played a crucial role in
shaping the eighteenth century’s consensus that on the Great Scale of Beings the place
just above the ape was occupied by the Negro.” Id. at 229.
151 FRAZIER, supra note 77, at 144.
152 Id.
153 Id.
154 Id. at 144-45.
155 Id. at 145.
156 Phillip Atiba Goff et al., Not Yet Human: Implicit Knowledge, Historical
Dehumanization, and Contemporary Consequences, 94 J. PERSONALITY & SOC. PSYCHOL.
292, 292 (2008).
157 Id.
158 S. Plous & Tyrone Williams, Racial Stereotypes from the Days of American
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years later the famed Ringling Brothers circus had a similar display,
“The Monkey Man,” featuring a female chimpanzee and a caged Black
man.159
In a series of six studies, researchers found a cognitive association
between Blacks and apes that was bidirectional, that is, exposure to
Black faces facilitated the perception of apes, and exposure to apes
facilitated visual attention to Black faces.160 Neither explicit bias nor
ingroup status affected the association between Blacks and apes.161
Also, Whites and apes were negatively associated with each other.162
This comported with prior research led by one of the researchers (Dr.
Jennifer L. Eberhardt) that found a positive association between Blacks
and crime and a negative association between Whites and crime.163
The researchers in the Not Yet Human studies also found that the
association between Blacks and apes was strong and unrelated to
conscious knowledge of the stereotype that Blacks are apelike; indeed,
only 9% of the participants in the studies were aware of this historical
stereotype.164 This was in sharp contrast to 94% of the respondents
who were aware of the stereotype that Blacks are violent.165 The study
also found that there was no correlation between the participants’ antiBlack implicit bias on the Implicit Association Test (“IAT”) and the
Black-ape association.166 In the final portion of the study, the
researchers found that Black defendants in death penalty cases in
Philadelphia from 1979 to 1999 were much more likely to be
associated with ape-like qualities than White defendants in newspaper
articles that mention a defendant with words associated with animals
or subhuman qualities.167 Disturbingly, this portrayal was associated
with a greater likelihood of receiving the death penalty.168
The comparison of Blacks to apes continues. When former NBA AllStar Patrick Ewing, a Black seven-footer, was playing college
basketball at Georgetown University, fans at rival Villanova University

Slavery: A Continuing Legacy, 25 J. APPLIED SOC. PSYCHOL. 795, 811 (1995).
159 Id.
160 See Goff et al., supra note 156, at 296-304.
161 Id. at 304.
162 Id.
163 Id. (citing Eberhardt et al., supra note 1).
164 See id. at 301.
165 See id.
166 See id.
167 See id. at 304.
168 See id.
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held up a bedsheet that read “Ewing Is An Ape” and threw a banana
peel on the court.169
One does not have to look very far on the internet to find websites
hosting disgusting and abhorrent Photoshopped images of President
Obama and the First Lady as apelike, one of them under the heading
“Primate-In-Chief.”170 Many of these images are on T-shirts
presumably for sale.171 Author and blogger Earl Ofari Hutchinson
recently blogged:
The long, sordid and savage history of racist stereotyping of
African-Americans has been the stock in trade of race baiting
and racial ridicule for more than [a] century. A few grotesque
book titles from a century ago, such as The Negro, a Beast;
The Negro, a Menace to American Civilization; and The
Clansman depicted blacks as apes, monkeys, bestial, and
animal-like. The image stuck in books, magazines, journals,
and deeply colored the thinking of many Americans of that
day. . . that day?172
In November of 2016, two local West Virginia officials in Clay
County faced mounting pressure to resign after a racist post about
Michelle Obama: “It will be refreshing to have a classy, beautiful,
dignified First Lady in the White House. I’m tired of seeing [an] Ape
in heels.”173

169 Gary
Pomerantz, Ewing Under Siege, WASH. POST (Feb. 9, 1983),
https://www.washingtonpost.com/archive/sports/1983/02/09/ewing-under-siege/a17fe4746ec8-42a9-8ad6-19880d4d9990.
170 See, e.g., Abe Sauer, Primate in Chief: A Guide to Racist Obama Monkey
Photoshops, AWL (Apr. 19, 2011), https://www.theawl.com/2011/04/primate-in-chief-aguide-to-racist-obama-monkey-photoshops.
171 See id.
172 Earl Ofari Hutchinson, Nothing New in the Ape Crack About Michelle Obama,
HUFFPOST: THE BLOG (May 15, 2015), http://www.huffingtonpost.com/earl-ofarihutchinson/nothing-new-in-the-ape-crack-about-michelle-obama_b_6869650.html.
173 Hannah Parry, West Virginia Officials Under Fire for Racist Facebook Post Which
Described Michelle Obama as an ‘Ape in Heels’ Compared to ‘Classy, Beautiful’ Melania
Trump, DAILYMAIL (Nov. 15, 2016, 2:34 AM), http://www.dailymail.co.uk/news/
article-3935342/West-Virginia-officials-fire-racist-Facebook-post-described-MichelleObama-Ape-heels-compared-classy-beautiful-Melania-Trump.html#ixzz4RvWUmEPL.
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Summary

“That African-Americans are more likely to have violent and
criminal dispositions is one of the most readily invoked
contemporary stereotypes about blacks.”174
The stereotyping of Blacks’ predisposition to crime and
dangerousness is rooted in the beliefs formed during slavery by Whites
that Blacks were more animalistic than human. To the White
European settlers of our nation, the darker skin of the Native
Americans, and Black slaves abducted from Africa, were signs of a lack
of moral worth and criminal intent.
From the colonial times viewing Blacks as chattel, through slavery
viewing Blacks as savages and brutes, the themes of Blacks’ criminality
and dangerousness pervaded the contemporary thinking by Whites at
the times. This stereotype pervades historical, sociological,
anthropological, theological, and pseudo-science writings of the times.
Through these writings and the evolving literature Blacks were
dehumanized in many ways, including the enduring Black-ape
metaphor that persists today. The presumption of dangerousness and
criminality of Blacks is not only widely accepted but “deeply
embedded in the collective consciousness of Americans.”175 This
remains irrespective of ones’ “level of prejudice or personal beliefs.”176
Emerging technology in neuroscience has established that this
stereotype of the presumption of dangerousness for Blacks is now
hard-wired in many Whites’ brains “fear center” — the amygdala.
This historical perspective helps elucidate why darker skin tones
and greater Afrocentric facial features impact offenders in our criminal
justice system, as further analyzed in the following section.
III. BEYOND RACE, AFROCENTRIC FACIAL FEATURES, COLORISM, AND
SENTENCING
“[T]he association between criminality and Afrocentric
features is universal, regardless of gender or race.”177

174

Quillian & Pager, supra note 138, at 721.
Id. at 722.
176 Id. (“A combination of negative media depictions of African-Americans,
historical stereotypes, and ethnocentric biases are likely combined to form distorted
perceptions in which the association of blackness and criminality is systematically
overestimated.”).
177 Heather M. Kleider et al., Looking Like a Criminal: Stereotypical Black Facial
Features Promote Face Source Memory Error, 40 MEMORY & COGNITION 1200, 1212
175
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Does race play a role in the length of sentences? That is, all other
sentencing factors being equal, do Blacks, on average, serve longer
sentences than Whites? A brief review of studies on race and
sentencing seems to suggest that Blacks receive harsher sentences,
more lenient sentences, or similar sentences to Whites.178 One study
looked at forty published studies that had statistically examined the
association of race and sentencing severity using data on non-capital
sentences imposed at the State (thirty-two) or Federal (eight) level in
the 1980s and 1990s and had controlled for criminal history and
seriousness of the crime.179 This review concluded that young, male,
and unemployed Blacks and Hispanics had both a greater likelihood of
incarceration and longer sentences than comparable White offenders,
and that these effects appeared at the state and federal level and were
not limited to a particular region of the country.180 It also stressed the
importance of examining other interacting variables such as the type
of crime (e.g., drug offense) and process-related factors (pretrial
release).181 Other studies have looked more closely at mechanisms of
racial disparities in sentence length, finding, for example, that
disparities in federal courts stemmed primarily from departures from
sentencing guidelines.182 Others have suggested the importance of
looking at a host of discretionary points in case processing.183 Yet
other social scientists claim that “empirical studies fail to show strong
evidence of racial discrimination by judges in sentencing.”184
Fortunately, we need not and do not decide this controversy. We are
looking beyond race to the next frontier of sentencing. The first seven
of the studies analyzed below used actual sentencing data, each from a
different state, and are discussed from earliest to most recent.

(2012).
178 See Cassia C. Spohn, Thirty Years of Sentencing Reform: The Quest for a Racially
Neutral Sentencing Process, 3 CRIM. JUST. 427, 429 (2000) (citing studies).
179 Id. at 443, 453.
180 See id. at 465, 474.
181 See id. at 481.
182 David B. Mustard, Racial, Ethnic, and Gender Disparities in Sentencing: Evidence
from the U.S. Federal Courts, 44 J.L. & ECON. 285, 285 (2001).
183 See Besiki L. Kutateladze et al., Cumulative Disadvantage: Examining Racial and
Ethnic Disparity in Prosecution and Sentencing, 52 CRIMINOLOGY 514, 514 (2014).
184 William T. Pizzi et al., Discrimination in Sentencing on the Basis of Afrocentric
Features, 10 MICH. J. RACE & L. 327, 328 (2005).
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A. The Florida Study
In 2004, The Influence of Afrocentric Facial Features in Criminal
Sentencing, (“the Florida study”), was the first published study to
examine the relationship between the degree of Afrocentric facial
features and the length of a criminal sentence.185 The researchers used
a public database of photographs of incarcerated inmates in the State
of Florida, maintained by the Florida Department of Corrections, to
create a random sample of eighteen- to twenty-four-year-old Black and
White male inmates.186 The researchers then coded the sample for a
number of sentencing factors Florida trial court judges were allowed
to consider.187 The sample was then coded for Afrocentric facial
features using a scale of 1 (not at all) to 9 (very much).188 Prior
research has established that evaluating faces for the presence of
Afrocentric facial features is not difficult and results are reliable.189
Obviously, Black inmates, on average, had stronger Afrocentric facial
features than White inmates, but “there was considerable variance
within each group.”190
The race of the inmates (Black or White), when controlled for
legitimate statutory sentencing factors, did not “account for a
significant amount of variance in sentence length.”191 However,
Afrocentric facial features “were a significant predictor of sentence
length.”192 The first result of the study, that sentencing length was
roughly equivalent for Black and White offenders with similar criminal
histories confirmed “earlier research on the role of race in
sentencing.”193 The researchers suggest that Florida’s twenty-year
effort to achieve race neutrality in sentencing has “largely been
successful.”194 They argued that it appeared that Florida judges had
learned to give similar sentences to Blacks and Whites with similar
criminal histories and the same seriousness of the crime.195 This was

185
186
187
188
189
190
191
192
193
194
195

See Blair et al., Afrocentric Features in Criminal Sentencing, supra note 7, at 674.
Id. at 675.
See id.
Id. at 676.
See id.
Id.
Id.
Id. at 676-77.
Id. at 677.
Id.
See id.
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not true for Afrocentric facial features. The stronger the Afrocentric
facial features, the longer the sentence.196
Not surprisingly, far fewer Whites than Blacks have Afrocentric
facial features.197 One surprising result was that White offenders with
strong Afrocentric facial features received longer sentences than White
offenders with less Afrocentric facial features.198 Unexpectedly, White
offenders compared with similarly situated Black offenders were given
longer sentences than Black offenders when both were rated with
strong Afrocentric facial features.199 Within each racial group, Black
and White offenders with high Afrocentric facial features received
longer sentences than those with less Afrocentric facial features.200
The study concluded that racial stereotyping in sentencing by judges
was still happening but that it was no longer based on just race.201
Instead, it was now based on the strength of Afrocentric facial features
in both Black and White offenders.202
B. The Philadelphia Study
The study Looking Deathworthy: Perceived Stereotypicality of Black
Defendants Predicts Capital Sentencing Outcomes, (“the Philadelphia
study”), examined the influence of a stereotypically Black physical
appearance on juror death-sentence decisions in cases with Black
versus White victims.203 The study used a database of death-eligible
cases from Philadelphia, Pennsylvania that, between 1979 and 1999,
had advanced to the sentencing phase. The researchers acquired
photographs from the forty-four cases in which Black male defendants
had been convicted of murdering Whites and a subset (118 out of
308) of those convicted of murdering Blacks.204 They asked raters to

196 Id. The researchers computed average sentencing length (for the mean levels of
criminal history variables) for offenders one standard deviation above and below the
mean for Afrocentric facial features. Id. at 677-78. This resulted in sentences of seven
to eight months longer for individuals one standard deviation above the group mean.
Id.
197 Id. at 678.
198 Id.
199 See id.
200 See id.
201 Id.
202 Id.
203 Jennifer L. Eberhardt et al., Looking Deathworthy: Perceived Stereotypicality of
Black Defendants Predicts Capital-Sentencing Outcomes, 17 PSYCHOL. SCI. 383, 383
(2006).
204 Id. at 383-84.
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rate the stereotypicality of the faces on a scale of 1 (not at all
stereotypical) to 11 (extremely stereotypical), with the instruction that
“they could use any number of features (e.g., lips, nose, hair texture,
skin tone) to arrive at their judgments.”205 When the victim was
White, more stereotypically-Black looking defendants were
significantly more likely to receive the death penalty, even after
controlling for a number of factors known to affect sentencing.206
When the victim was Black, stereotypical appearance was not related
to death-sentencing outcome.207
C. The Mississippi Study
A study by Kwabena Gyimah-Brempong and Gregory Price, (“the
Mississippi study”), looked at 403 incarcerated Black offenders in the
State of Mississippi whose last name started with the letter “A” and
who were incarcerated as of August 20, 2005.208 The offenders were
classified into seven skin hue groups (from fair to dark).209
Controlling for type of crime conviction (drug, violent, property) and
two socioeconomic measures, the researchers found that the darker
the offender’s skin tone, the longer the prison sentence.210 The study
did not attempt to analyze Afrocentric facial features.211 It appears that
the authors only looked at similar crimes for their data and no other
relevant sentencing factors (e.g., prior criminal history, prior
incarceration), which may skew these results.212 The study has been
mildly criticized for lacking “separate analyses for men and women
(which skews the results toward the male experience, given that about
90 percent of all offenders are men).”213
D. The North Carolina Study
In 2010, The Impact of Light Skin on Prison Time for Black Female
Offenders, (“the North Carolina study”), became the first study to
205

Id. at 384.
Id.
207 Id. at 385.
208 Gyimah-Brempong & Price, supra note 27, at 246.
209 Id. at 248 n.7. The authors did not specify how skin hue was recorded, just that
it “was reported in the convict data.” Id.
210 See id. at 247-49.
211 See id. passim.
212 See id.
213 Jill Viglione et al., The Impact of Light Skin on Prison Time for Black Female
Offenders, 48 SOC. SCI. J. 250, 252 (2011).
206
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examine colorism as it relates to sentencing of female offenders.214 The
sample included over 12,000 records of Black females taken from
inmate records in the state of North Carolina from 1995 to 2009.215
No photographs, independent evaluation of skin tones, scales of
continuous skin tones, or measures of Afrocentric facial features were
used.216 Instead, offenders were assessed by correctional officers on
admission with a binary code, 0 for non-light skin and 1 for light
skin.217 Only 4% of Black female offenders were scored with “light
skin,” suggesting to the researchers that the “average baseline for
determining skin lightness was individuals of European descent.”218
Due to the overall large sample size, this still left several hundred
“light skinned” Black female offenders.219
The study found that the offenders designated “light skinned”
received approximately 12% less time than darker skinned
counterparts, controlling for other relevant sentencing factors.220 This
study extends previous research that had focused on Black men, and,
as the researchers conclude, it “adds to a growing body of colorism
research that underscores the complexity of racism in our society.”221
E. The Oregon Study
In 2014, a study by Amanda Mae Petersen, Beyond Black and White:
an Examination of Afrocentric Facial Features and Sex in Criminal
Sentencing, (“the Oregon study”), became the latest empirical study in
this area.222 The purpose of the study was to “utilize[] multivariate
regression analyses to examine the influence of Afrocentric facial
features and sex on sentence length in Oregon.”223 One of Petersen’s
hypotheses was that, because prior research has established
Afrocentric facial features are connected to stereotyping and skin tone
is related to different stereotypes for men and women, sentencing
outcomes may differ based on the combination of facial features and
sex.224
214
215
216
217
218
219
220
221
222
223
224

See id.
Id. at 251.
See id. at 253-54, 257.
Id. at 253.
Id.
Id.
Id. at 255.
Id. at 257.
Petersen, supra note 39.
Id. at 2.
Id. at 2-3.
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Petersen’s study analyzed data on sentencing outcomes for White
and Black offenders incarcerated in Oregon as of January 2014.225 The
dependent variable was the length of the sentence, expressed in
months.226 Twenty-eight undergraduate students were recruited as
participants for the Afrocentric facial features portion of the study.
They rated the photographs of the Black offenders on a scale of 1 to 9,
with 1 being not stereotypical of a Black person and 9 being the most
stereotypical. They were instructed that: “Some of the individuals
would have features that are more typical of Black individuals than
others in terms of skin color, hair, eyes, nose, cheeks, and lips, and
that some of the individuals would have features that were less typical
of Black individuals.”227 Each face was given “an Afrocentric facial
feature rating” composed of an average of that photo’s ratings.228
Petersen’s study findings are summarized as follows. First, broad
race categories (White and Black) did not predict sentencing length,
when keeping constant a host of legally relevant factors (e.g., crime
seriousness, offense history, parole, and probation violations).229 This
was consistent with one of Petersen’s initial hypotheses.230 Second,
Afrocentric facial features increased the length of sentences for Black
males, when those rated lowest in Afrocentric facial features were
omitted from the analysis.231 Table 3, below, indicates the effect of
Afrocentric features on the length of the sentence, for Black men with
Afrocentric facial feature ratings of 3 and above. The table shows the
percentage change in sentence length when moving from one rating to
another (e.g., a Black man with a rating of 8 would receive a 38.51%
longer sentence than one with a rating of 3). Third, the study found
that Afrocentric facial features did not affect the length of sentences
for Black females, even when those rated lowest in Afrocentric facial
features were omitted from the analysis.232

225 Id. at 20. Data on offenders was collected from and with the cooperation of the
Oregon Department of Corrections, through the public and online Oregon Offender
search database, and from participants used to rate photographs (obtained from the
Oregon Offender search database) of offenders for strength of Afrocentric features. Id.
226 Id. at 21. In Oregon, this date is defined as the “earliest possible release” date,
not the actual one which may be the result of loss of good time or failure to complete
programming. See id.
227 Id. at 27-28.
228 Id. at 28.
229 Id. at 30.
230 Id. at 19.
231 Id. at 39.
232 Id. at 39-40.
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Table 3: Afrocentric Facial Feature Rating on Sentence Length233
9
8
7
6
5
4

8
5.69%

7
12.53%
6.48%

6
20.99%
14.48%
7.51%

F.

5
31.82%
24.72%
17.13%
8.95%

4
46.39%
38.51%
30.09%
20.99%
11.06%

3
67.59%
58.56%
48.92%
38.51%
27.13%
14.48%

The Georgia Study

The 2015 study, Skin Color and the Criminal Justice System: Beyond
Black-White Disparities in Sentencing, (“the Georgia study”), analyzed
sentencing data of incarcerated first-time felony offenders in Georgia
collected by the Georgia Department of Corrections (“GDC”).234
Blacks are 31% of the state of Georgia’s population but comprise
nearly 62% of persons serving prison time in Georgia.235 The GDC
data came “from two files . . . in the fall of 2003.”236 The data used was
from first-time felony convictions from 1995 to 2002, totaling 67,379
inmates, 23,840 Whites and 43,539 Blacks.237 For Blacks, skin color
was recoded from thirteen original categories into three: light-,
medium-, and dark-skinned.238
The study found that dark-skinned Blacks received sentences that
were 4.83% longer than Whites, medium-skinned Blacks received
sentences that were 4.80% longer than Whites, and light-skinned
Blacks did not receive statistically significantly different sentences
than Whites.239 The study used multivariate analysis to attempt to
control for many factors that judges would consider in Georgia for
sentencing (including crime type).240 However, because Georgia did
not have sentencing guidelines during the period of this study, it was
impossible to control for all factors a sentencing judge might
consider.241 The sentencing disparity between White and medium- and

233

Id. at 36 tbl.5.
Traci Burch, Skin Color and the Criminal Justice System: Beyond Black-White
Disparities in Sentencing, 12 J. EMPIRICAL LEGAL STUD. 395 (2015).
235 Id. at 404.
236 Id.
237 Id. at 405. The author excluded inmates with a common Hispanic surname.
238 Id. at 405, app. at 417-19
239 Id. at 408-10.
240 Id. at 408.
241 Id. at 406, 407, 411-12.
234
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dark-skinned Blacks held even when socioeconomic status was
included in the model.242
The study concludes: “this research shows that a skin color disparity
in criminal sentencing also exists and helps make salient within-group
phenotypic differences.”243 Finally, the skin tone bias established by
this study “seems to follow the age-old pattern of disfavoring Africanness, however measured.”244
G. The Minnesota Study
In 2016, A Punishing Look: Skin Tone and Afrocentric Features in the
Halls of Justice, (“the Minnesota study”), became the latest and most
far reaching of the empirical studies on this subject.245 This study used
a sampling frame of all adult felony cases in two counties that include
St. Paul and Minneapolis, which account for more than one-third of
felony convictions in Minnesota and more than 70% of the state’s
Black population.246 This large sample included twenty-six different
criminal offenses spanning drug, property, and violent crimes.247
Unlike two of the prior studies, this study included both Black and
White (and Hispanic) offenders and is the first study to analyze race,
skin tone, and Afrocentric facial features with Black, White, and
Hispanic offenders.248 Another unique feature of this study is that, in
addition to length of the sentence, it analyzes the association of race,
skin tone, and Afrocentric facial features with the likelihood of
different types of sentences (prison and two forms of probation);249
further, it analyzed the role of race of the sentencing judge in
sentencing outcomes.250
The first critical finding of this study is that race alone (Black and
White) did not affect the length of sentencing.251 The second critical
242

Id. at 408, 409 tbl. 2 (adding socioeconomic status as a control in Model 3).
Id. at 413.
244 Id.
245 See King & Johnson, supra note 24.
246 Id. at 97.
247 Id. at 97-98.
248 Id. at 97, 110-11. The study coded offenders for perceived skin tone on a scale
of 1 (very light skin) to 7 (very dark skin) and for Afrocentric facial features on a scale
of 1 to 7. Id. at 99-100.
249 Id. at 98.
250 Id. at 112.
251 Id. at 104, 108. The study controlled for key variables that could be considered
possible confounds in this and subsequent analyses, such as criminal history and
crime. Id. at 101-02.
243
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finding, and apparently the first time this has been researched in an
empirical study, is that there are important associations between skin
tone and Afrocentric facial features on the decision of whether to
impose and/or execute or to not impose a prison sentence.252
Minnesota law provides for three sentencing scenarios: imposition of
imprisonment (a sentence is imposed and executed), a “stay of
execution” (a prison sentence is imposed but is served only if a
violation of probation occurs), and a “stay of imposition” (a term of
imprisonment is not imposed and a felony is converted to a
misdemeanor upon successful completion of probation).253 Compared
to the lightest skinned offenders, “the odds of dark-skinned Blacks
receiving a stay of execution relative to a stay of imposition are nearly
twice as high, and the odds of a prison sentence increase by more than
3.5 times.”254 Comparing the difference between light, medium, and
dark skin tones is also instructive. The raw regression coefficient
comparing prison with a stay of imposition increases by 63% moving
from the light to medium skin tone category (a difference that is not
statistically significant); however, the coefficient increases by a
whopping 139% when moving from medium to dark skin tone (a
statistically significant difference).255 The study also found Afrocentric
facial features to be “a powerful predictor of imprisonment,” with each
unit increase in the scale of Afrocentric facial features increasing the
odds of a stay of execution relative to a stay of imposition by 13% and
the odds of imprisonment by 30%.256 The study was able to determine
that “both skin tone and Afrocentric facial features independently
influence incarceration decisions.”257
The third critical finding is that unlike the prior studies of
incarcerated offenders in Florida, Mississippi, North Carolina, and
Oregon, this study did not find that either skin tone or Afrocentric
facial features affected the length of criminal sentences.258 Fourth, for
the small percentage of White defendants with Afrocentric facial
features, while it did not affect the length of their sentences, it did
double their chances of being incarcerated in prison.259 Thus, the
252

Id. at 113-14.
See id. at 98.
254 Id. at 107.
255 Id.
256 Id.
257 Id. at 108.
258 See id. at 108, 115.
259 See id. at 111, 115. It appears that the stronger Afrocentric facial features in
Whites rather than darker skin tone results in greater likelihood of prison. Id. at 111.
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chances of a White offender with Afrocentric facial features receiving a
prison sentence is closer to that of Blacks than that of Whites.260
Finally, the race of the sentencing judge was not correlated with any of
the findings.261
H. The Florida Laboratory Study
Unlike the above studies which used actual sentencing data of
incarcerated state offenders from Florida, Georgia, Mississippi, North
Carolina, Oregon, and Minnesota, a laboratory participant study, (“the
Florida Laboratory study”), provided evidence consistent with many
of the findings concerning skin tone and Afrocentric facial features
discussed in the studies above.262
In the Florida Laboratory study, first a set of laboratory participants
rated headshot photographs of Black men from the Florida
Department of Corrections for their Afrocentricity, among other
characteristics (e.g., kindness, aggression), and rated nine features for
their importance in judging a person’s race.263 Then a second set of
participants were asked to imagine themselves as a juror and read a
criminal charge and vignette of a burglary with a headshot photograph
that was either the most, least, or average in Afrocentric facial features
(as gauged by the earlier set of participants); complete a wordcompletion task measuring the accessibility of the concept of
aggressiveness; make criminal judgments about the defendant’s guilt
and punishment; complete a measure of their explicit attitudes
towards Blacks; and take a race IAT.264
Skin color was deemed the most important feature when deciding
on someone’s race and the photo rated highest in Afrocentric facial
features was also the darkest skin tone.265 It was also rated the highest
for criminality (highly aggressive and less likely to be kind).266
Participants who rated a defendant with greater Afrocentric facial
features also imposed substantially longer sentences.267 Interestingly,
the greater the explicit and implicit bias, the greater the likelihood the

260

Id. at 111-12.
Id. at 112.
262 See Cormier, supra note 49, at 45 (discussing Phase 2 results).
263 Id. at 32. The photographs were selected from Black males between the ages of
eighteen and twenty-five convicted of theft and property crimes. Id.
264 Id. at 32-33.
265 Id. at 38.
266 Id.
267 Id. at 43-44.
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defendant was perceived with darker skin and greater Afrocentric
facial features, and the greater the perception of Black criminality.268
Thus, of all the colorism and Afrocentric facial features studies, this
was the first to measure and find an association of the physical
perception of a Black defendant and the participants’ negative attitudes
towards Blacks.269
I.

Summary

The Florida study found that the stronger the Afrocentric facial
features, the longer the sentence for male offenders. Remarkably, this
was also true for the small percentage of White offenders who have
Afrocentric facial features despite their lighter skin tone. While most
of the available studies focus on judicial decision-making, the
Philadelphia study examined juror decisions in the death penalty
context. It found that Black defendants’ stereotypicality (defined as a
combination of skin tone and Afrocentric features) influenced
sentencing when the victim was White, but not when the victim was
Black. The Mississippi study only looked at skin tone, not Afrocentric
facial features, and found the Blacks with darker skin tones received
longer sentences. The North Carolina study only looked at female
offenders and found darker skin tone offenders received longer
sentences. The Oregon study found that race (Black and White) did
not account for longer sentences. However, Afrocentric facial features
increased the length of sentences for Black male offenders, but only
when the Black offenders rated lowest in Afrocentric facial features
were omitted from the analysis. Afrocentric facial features did not
affect the length of sentences for Black female offenders in Oregon.
The Georgia study examined Black and White male first-time felony
offenders and found that both race and skin tone were related to
sentencing, with medium- and dark-skinned Blacks receiving
significantly longer sentences than Whites.
The Minnesota study stands alone in not finding an impact on the
length of sentences based on either skin tone, Afrocentric facial
features, or both. It does, however, make an important contribution to
the literature by examining for the first time and finding that both skin
tone and Afrocentric facial features negatively impact Blacks on the
grave threshold judicial decision to send an offender to prison or give
two types of probation. It also adds two additional important
contributions: the race of the sentencing judge has no impact on the
268
269

Id. at 45-46.
See id. at 46.
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decision to send an offender to prison; and, while the study
contradicts both the Oregon and Florida findings that Whites with
strong Afrocentric facial features received longer sentences, it did find
that Whites with strong Afrocentric facial features were much more
likely to be sent to prison than to have no sentence imposed. The
Florida Laboratory study added important measures of both explicit
and implicit bias. The greater the perception of darker skin tone and
Afrocentric facial features, the longer the hypothetical prison sentence.
IV. THE PRESUMPTION OF DANGEROUSNESS
“[B]lack defendants in criminal cases are especially likely to be
presumed guilty because they are subject to the stereotypes or
heuristics that most whites apply to the category ‘black
person.’”270
Completely at odds with the way the presumption of innocence
operates in the criminal justice system, the presumption of
dangerousness is unknowingly inscribed in the consciousness of most
of White America.271 Repeated studies indicate Blacks with darker skin
tones and stronger Afrocentric facial features “activate automatic
associations with negative behavioral stereotypes of Black men, such
as aggression, violence, and criminality.”272 Hence, this is what we
describe as the presumption of dangerousness.
A. The Early Studies
Social psychologists have studied the racial stereotype of Blacks as
aggressive, violent, and criminal for nearly six decades.273 This
presumption of dangerousness has often been corroborated in the
social science domain, even at such a low level as in an “ambiguous
shove.” In a study over four decades ago about the perception of
intergroup violence, White subjects viewing an “ambiguous shove”
(one that was less than blatant) labeled the same shove as more violent
when a Black rather than a White engaged in giving another the
270

Entman & Gross, supra note 146, at 97.
See Nao Hagiwara et al., The Independent Effects of Skin Tone and Facial Features
on Whites’ Affective Reactions to Blacks, 48 J. EXPERIMENTAL SOC. PSYCHOL. 892, 897
(2012) (“Because Whites reacted more negatively to Blacks with darker skin and more
prototypical facial features, as compared to Blacks with lighter skin and less
prototypical facial features, even on the explicit measure, they are likely to be unaware
of the negative effects that Black phenotypes can have on their racial attitudes.”).
272 Kleider et al., supra note 177, at 1200-01.
273 Eberhardt et al., supra note 1, at 876 (citing to several studies).
271
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“ambiguous shove.”274 The shove was perceived as even more
“violent” when the “victim” was White rather than Black.275 The study
confirmed the author’s hypothesis that the stereotype of Blacks as
more prone to crime and violence than Whites would result in a lower
threshold for considering an act violent for Blacks than Whites.276
In a follow-up study, the researchers measured how Black and
White sixth-graders at a desegregated urban Northeastern middle
school viewed four ambiguously aggressive behaviors: bumping in the
hallway, requesting food from another student, poking a student in
the classroom, and using another’s pencil without asking.277 The
researchers concluded that the prior study and theirs together provide
“clear evidence that even relatively innocuous acts by black males are
likely to be considered more threatening than the same behaviors by
white males.”278 As the authors note, this was true even though the
four scenarios presented to the sixth-graders in this study did not
explicitly indicate anger and two of the four scenarios involved no
physical contact.279 Most interestingly, the Black students
demonstrated the same anti-Black bias as the White students.280 Thus,
the researchers concluded the “tendency to perceive threat in black’s
behavior” is “generalizable to a number of situations and populations
in this country.”281
B. The Studies on Stereotypicality and Crime/Threat Associations
In an important four-part study, researchers looked at the
relationship between stereotypical Black facial features (darker skin
tones and greater Afrocentric facial features) and the stereotype of
274 Birt L. Duncan, Differential Social Perception and Attribution of Intergroup
Violence: Testing the Lower Limits of Stereotyping of Blacks, 34 J. PERSONALITY & SOC.
PSYCHOL. 590, 590 (1976). The race of the person giving (Black and White) and
receiving (Black and White) the shove was systematically varied. Id. at 596-97.
275 Id. at 596.
276 Id. at 591.
277 H. Andrew Sagar & Janet Ward Schofield, Racial and Behavioral Cues in Black
and White Children’s Perceptions of Ambiguously Aggressive Acts, 39 J. PERSONALITY &
SOC. PSYCHOL. 590, 593 (1980). Indeed, this study expressly intended to constitute “a
conceptual replication of the Duncan study” albeit with a different population and
going “beyond that study, not only in varying the behavior of both white and black
stimulus persons but also in comparing responses of white and black observers.” Id. at
592-93.
278 Id. at 596.
279 Id.
280 Id.
281 Id.
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Blacks associated with crime and violence.282 Study 1 tested the
implicit association between stereotypical Black facial features and
perceptions of criminality.283 Interestingly, there were more than twice
as many Black participants as White participants in Study 1.284 The
participants were asked to quickly sort male stereotypical Black faces
and male atypical Black faces (lighter skin tones and less strong
Afrocentric facial features) into three categories purportedly for a
movie role: artist, teacher/professor, or drug dealer.285 They also took
an established self-reported test of explicit bias against Blacks, the
Social Distance Scale.286 The results confirmed that the stereotypical
Black faces were associated with crime (that is, the drug dealer, not
the artist or teacher/professor).287 The quickness of the judgments on
this task suggested that the “stereotypical associations to criminality
are automatic and culturally entrenched.”288 These findings were
unrelated to the participants’ race or prejudicial attitudes against
Blacks.289
The next three studies examined the possibility that stereotypical
facial features would guide memory in a way that was consistent with
stereotypes.290 Study 2 found that stereotypical features acted as
memory cues for Black men, and Study 3 critically established that the
Black man stereotypical facial feature stereotype extends to Black
women as well.291 Combined, studies 3 and 4 established even more
surprising results. Both Black women and White men with
stereotypical Black facial features trigger the stereotype of Black male
criminality, violence, and dangerousness.292 This is consistent with the
Blair studies in 2002, which found that Black Afrocentric facial
features trigger the stereotype of criminality, violence, and
dangerousness even when the target is male and White so long as the
White face has Afrocentric facial features.293 In sum, Studies 1 through
282

Kleider et al., supra note 177, at 1200-01.
Id. at 1203.
284 Id.
285 Id.
286 Id.
287 Id. at 1204.
288 Id.
289 Id. Studies 2 to 4 confirmed that stereotypical Black facial features, rather than
demographics, drive the association with crime, violence, and dangerousness. Id. at
1212.
290 Id. at 1204-05.
291 Id. at 1205-06, 1208.
292 Id. at 1210.
293 Id.; see also Blair et al., Afrocentric Features in Person Perception, supra note 23,
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4 consistently found that Afrocentric facial features drive the
presumption of dangerousness across society as a whole rather than
just among subgroups who hold certain racial beliefs.294
In another set of studies, researchers examined the relationship of
racial phenotypic stereotypicality to perceptions of “physical
formidability,” including not only size and strength, but also
perceptions of capacity to do harm, and to justification of use of
force.295 First, the researchers found that Black men were perceived as
being taller and heavier than White men (even controlling for actual
height and weight), more muscular, stronger (even controlling for
actual strength), and, at least among non-Black participants, as more
capable of doing physical harm (even when matched for actual
size).296 The researchers also found racial bias in participants’ ratings
of the appropriateness of use of force by police against a hypothetical
unarmed suspect, an effect attributable at least in part to racial
differences in perceived size and harm capacity.297 They then recruited
a separate set of participants to rate Black and White male faces for
global Afrocentricity, specific Afrocentric features, or skin tone.298 For
the specific features ratings, line drawings were used in order to
eliminate skin tone, and for the skin tone ratings, the features were
obscured.299 The researchers then correlated these ratings with
previous participants’ ratings of perceived formidability (weight,
muscularity, strength, and harm capacity) and appropriateness of
police use of force.300 Across all three measures of Afrocentricity, the
more prototypically Black the faces looked, the more those individuals
were seen as being physically formidable and the more force was seen
as justified.301 In other words, Black phenotypic stereotypicality
predicted perceptions of physical threat.
C. The “Shooter Bias” Studies
Further evidence of the existence of the presumption of
dangerousness can be found in the well-known “shooter-bias” studies
at 5.
294

Kleider et al., supra note 177, at 1212.
John Paul Wilson et al., Racial Bias in Judgments of Physical Size and
Formidability: From Size to Threat, 113 J. PERSONALITY & SOC. PSYCHOL. 59, 59 (2017).
296 Id. at 63-66.
297 Id. at 71.
298 Id. at 72.
299 Id.
300 Id. at 72-73.
301 Id.
295
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by psychologist Joshua Correll and his colleagues. These studies use a
video simulation where the participant is instructed to “shoot” anyone
holding a gun but not to shoot targets carrying anything else (e.g., a
silver aluminum can, a black cell phone).302 The “correct” response is
irrelevant to race and dependent only on the object the target is
holding.303 However, participants shot armed targets more frequently
and more quickly when they were Black rather than White and
decided not to shoot unarmed targets more frequently and more
quickly when they were White rather than Black.304 They also used a
lower threshold for deciding to shoot at a Black versus White target.305
In his initial article, Correll argued that this “shooter bias” resulted
from the racial stereotype linking Blacks to violence and
dangerousness.306 Correll’s second article also provided support for
that hypothesis.307 Additionally, the second article measured the
participants’ event-related brain potentials (“ERPs”), that is “electrical
activity of the brain that occur in response to specific stimuli.”308 It
also included measures of the participants’ personal and cultural
stereotypes of both Blacks and Whites as aggressive, violent, and
dangerous.309 The ERP data suggested that unarmed White targets
were processed differently than armed White targets and both
unarmed and armed Black targets.310 Thus, individuals with stronger
personal and cultural stereotypes about Blacks as more violent and
dangerous than Whites responded to Blacks as more threatening
regardless of the presence or absence of a weapon.311
302 See Joshua Correll et al., Event-Related Potentials and the Decision to Shoot: The
Role of Threat Perception and Cognitive Control, 42 J. EXPERIMENTAL SOC. PSYCHOL. 120,
122 (2006) [hereinafter Correll et al., Event-Related Potentials]; Joshua Correll et al.,
The Police Officer’s Dilemma: Using Ethnicity to Disambiguate Potentially Threatening
Individuals, 83 J. PERSONALITY & SOC. PSYCHOL. 1314, 1315-16 (2002) [hereinafter
Correll et al., Police Officer’s Dilemma]. For similar tasks, see also Anthony G.
Greenwald et al., Targets of Discrimination: Effects of Race on Responses to Weapons
Holders, 39 J. EXPERIMENTAL SOC. PSYCHOL. 399, 399 (2003); E. Ashby Plant et al.,
Eliminating Automatic Racial Bias: Making Race Non-Diagnostic for Responses to
Criminal Suspects, 41 J. EXPERIMENTAL SOC. PSYCHOL. 141, 141 (2005).
303 Correll et al., Police Officer’s Dilemma, supra note 302, at 1317.
304 Id. at 1325.
305 Id. at 1319.
306 Id. at 1325.
307 Correll et al., Event-Related Potentials, supra note 302, at 126.
308 Id. at 121.
309 Id. at 122.
310 Id. at 127.
311 See id. This study is valuable, in part, because it made use of three vastly
different types of data: personal and longstanding cultural stereotypes of Blacks as
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In a follow-up study, Correll found that priming “shooter bias”
study participants by having them read newspaper stories of armed
robberies by either Black or White criminals biased the decision to
shoot.312 The Black criminal newspaper prime (in contrast to the
White criminal prime) dramatically magnified the racial bias in the
decision to shoot.313 This was attributed to the accessibility of racial
stereotypes linking Blacks to crime and dangerousness.314 In a second
study, participants were either overexposed to armed Black targets
(the stereotype congruent condition linking Blacks and criminality),
overexposed to armed White targets (the stereotype inconsistent
condition), or shown an equal number (the control condition).315 Just
as participants who read about the Black armed robbers in the first
study showed a greater racially motivated bias in the decision to shoot
or not shoot, participants who were exposed more to stereotype
congruent targets (Blacks with guns) shot armed Blacks faster than
armed Whites.316 They also were quicker to not shoot unarmed Whites
than unarmed Blacks.317 In conclusion, this article noted that the
pervasive “association between Blacks and violence in American
culture” was “striking and disconcerting” and that the race-danger
stereotype drives the shooter bias.318
Importantly, subsequent research suggests that racial phenotypic
stereotypicality — not just the Black-White binary — also affects the
decision to shoot. Kahn and Davies created a videogame task similar to
Correll’s but varied the stereotypicality of the Black target by changing
his facial features and skin tone (the stereotypicality of the White
target was not varied).319 In their first study, they found that nonBlack participants mistakenly shot unarmed highly stereotypical Black
targets more often than less stereotypical Black targets or White
targets and decided not to shoot armed less stereotypical Black targets
more criminal and dangerous than Whites; nearly instantaneous neural activity related
to threat perception and control; and subsequent behavioral responses on the
stimulation about shoot/don’t shoot. Id. at 126.
312 Joshua Correll et al., The Influence of Stereotypes on Decisions to Shoot, 37 EUR. J.
SOC. PSYCHOL. 1102, 1102 (2007).
313 Id. at 1107.
314 See id.
315 Id. at 1108-11.
316 Id. at 1111.
317 Id.
318 Id. at 1115.
319 Kimberly B. Kahn & Paul G. Davies, Differentially Dangerous? Phenotypic Racial
Stereotypicality Increases Implicit Bias Among Ingroup and Outgroup Members, 14 GROUP
PROCESSES & INTERGROUP REL. 569, 571-72 (2010).
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and White targets more often than highly stereotypical Black
targets.320 They also set a lower threshold for shooting at highly
stereotypical Black targets compared with the other targets.321 A
second study with Black participants largely replicated these results,
though these effects were slightly weaker.322 The authors suggest that
racial phenotypic stereotypicality increases the application of the
Black-danger stereotype.323
D. The Race and Crime Visual Processing Studies
In a series of five studies on visual processing and the stereotype of
Blacks and crime, including crime-relevant objects and Black and
White male faces, Eberhardt and colleagues determined that the
stereotypes of Blacks and crime are bidirectional.324 That is, Black
faces elicit thoughts of crime and thinking about crime elicits thoughts
of Blacks.325 In one of the studies, participants were subliminally
primed with pictures of either White or Black male faces for thirty
milliseconds or were not primed before they engaged in the degraded
object identity task.326 In the object identity task they were shown
both crime relevant (e.g., knife, gun) and crime irrelevant (e.g., pocket
watch, penny, key) objects.327 The objects were displayed in a series of
short “movielike segments” starting off as fuzzy and, frame by frame,
320 Id. at 573. But see Debbie S. Ma & Joshua Correll, Target Prototypicality
Moderates Racial Bias in the Decision to Shoot, 47 J. EXPERIMENTAL SOC. PSYCHOL. 391,
391-96 (2011) (finding prototypicality effects that seemed largely driven by variation
among White targets). The authors do not compare their study to Kahn and Davies’,
including possible differences in the prototypicality ratings of their Black targets. See
id.
321 Kahn & Davies, supra note 319, at 574.
322 See id. at 575-77.
323 Id. at 578.
324 See Eberhardt et al., supra note 1, at 876-93 (building on prior work finding
that people identify guns more quickly when primed with Black versus White male
faces); see also B. Keith Payne, Prejudice and Perception: The Role of Automatic and
Controlled Processes in Misperceiving a Weapon, 81 J. PERSONALITY & SOC. PSYCHOL. 181,
181-92 (2001) (finding “[p]articipants misidentified tools as guns more often when
primed with a Black face than with a White face”).
325 Eberhardt et al., supra note 1, at 876 (“The paradigmatic understanding of the
automatic stereotyping process — indeed, the one pursued in all of the research
highlighted above — is that the mere presence of a person can lead one to think about
the concepts with which that person’s social group has become associated. The mere
presence of a Black man, for instance, can trigger thoughts that he is violent and
criminal.”).
326 Id. at 879-80.
327 Id. at 879.
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becoming increasingly clear.328 The participants then were asked to hit
the space bar on the computer keyboard when they could first identify
the object.329 The participants were then given two tests to determine
their explicit racial prejudices.330 Priming with Black faces
“dramatically reduced the number of frames needed to accurately
detect crime-relevant objects” compared to crime irrelevant objects
and compared to the participants with the White face prime.331 In
contrast, subliminal exposure to White faces required more frames for
participants “to detect crime-relevant objects in comparison with
crime-irrelevant objects.”332 In three subsequent studies, the
researchers showed the bidirectional effect: priming participants with
crime-relevant as opposed to crime-irrelevant objects facilitated visual
attention to Black versus White male faces.333 Notably, they found this
pattern regardless of individuals’ levels of explicit racial prejudice.334
One of these studies tested visual attention and memory among
police officers from an urban city in the United States. Priming police
officers with crime-relevant objects caused them to remember Black
faces as more racially stereotypical than the face to which they were
actually exposed during the visual attention task.335 In a final study,
another set of police officers were shown a series of either Black or
White faces.336 A portion of the officers were then asked if the faces
they were looking at, which they were told might include some
criminals, “looked criminal.”337 These officers judged the Black faces
to look criminal more so than the White faces, and the more
stereotypically Black the face, the more likely it was to be judged
criminal.338
In another set of studies, researchers examined the perceived racial
phenotypicality of offenders in the context of eyewitness identification
328

Id. at 880.
Id.
330 Id. (using two tests: the Modern Racism Scale and the Motivation to Control
Prejudice Scale).
331 Id.
332 Id. (finding no relationship between the participants’ explicit racial attitudes
and the frame in which they identified objects).
333 Id. at 881-88.
334 See id. at 880, 884-85, 887.
335 Id. at 887-88.
336 Id. at 888. The faces were screened for attractiveness so that the officers saw
Black and White faces that were perceived as equal in attractiveness. Id. A portion of
the officers also rated the faces for stereotypicality. Id.
337 Id.
338 Id. at 889.
329
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and memory.339 A pretest first identified crimes that were
stereotypically associated with Blacks (e.g., drive-by-shooting, pimp)
or Whites (internet hacker, serial killer).340 Study 1 then found that
people associated more phenotypically stereotypical Black faces with
stereotypically Black crimes.341 In Study 2, the researchers had
participants watch a video purportedly showing a perpetrator who had
committed a stereotypically Black or White crime (or no crime) and
then identify the perpetrator from a set of pictures of Black men that
varied in phenotypic stereotypicality.342 Participants showed memory
biases such that they recalled the suspect as being more
phenotypically stereotypical in the stereotypically Black crime
condition than did participants in the stereotypically White crime or
no crime conditions.343 Study 3 obtained similar results using a
different pair of crimes.344 The researchers speculate that this
phenotypic stereotypicality bias may have implications for sentencing,
as other research has found that having an appearance that is
consistent with crime stereotypes is associated with greater perceived
culpability and harsher punishment.345
E. The Biased Evidence Hypothesis and Guilty/Not Guilty Implicit Bias
Studies
Based on an empirical study with mock jurors, Levinson and Young
found support for the Biased Evidence Hypothesis, a new hypothesis
that had never been tested.346 That is, mock jurors who saw a photo
revealing dark skin on the forearm of an armed robbery perpetrator
judged subsequent ambiguous evidence as significantly more
probative of guilt than did mock jurors who saw the identical photo

339 Danny Osborne & Paul G. Davies, Eyewitness Identifications are Affected by
Stereotypes About a Suspect’s Level of Perceived Stereotypicality, 16 GROUP PROCESSES &
INTERGROUP REL. 488, 488-504 (2012).
340 Id. at 491.
341 Id. at 493.
342 Id. at 494-96.
343 Id. at 496-97.
344 Id. at 499.
345 Id. at 490, 500.
346 Justin D. Levinson & Danielle Young, Different Shades of Bias: Skin Tone,
Implicit Racial Bias, and Judgments of Ambiguous Evidence, 112 W. VA. L. REV. 307, 33435 (2010). But see Francis X. Shen, Minority Mens Rea: Racial Bias and Criminal Mental
States, 68 HASTINGS L.J. 1007, 1046 (2017) (empirical study of jury eligible subjects
finding no bias in culpable mental states with fictional protagonists named Jamal and
Lakisha compared to John and Emily).
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except the forearm was light skinned.347 Thus, simply showing the
photo of the darker skinned forearm of the perpetrator injected racial
bias of the mock jurors into the most important function of a jury —
their evaluation of trial evidence.348 Their evaluation of the evidence
mattered because it predicted guilty and not guilty verdicts.349
The researchers recognized that “priming” research establishes that
racial “stereotypes are activated easily, automatically and often
unconsciously” and that once people are primed, the racial stereotype
“affects the way they make decisions in racially stereotyped ways.”350
They found that the established Biased Evidence Hypothesis was
unrelated to explicit racial bias in the mock jurors.351 They also
concluded that the evidence judgments of the mock jurors were
implicit rather than explicit, based on the fact that mock jurors, for
the most part, could not recall whether they had seen the picture of
the perpetrator with light or dark skin, that their responses did not
depend on their accurate recollection, and that IAT scores in a
subsequent study predicted evidence judgments.352
In a companion study, Levinson and colleagues designed a Guilty/
Not Guilty IAT to examine whether the study participants had implicit
associations between Blacks and criminal guilt.353 Participants
displayed “a significant association” between Black and guilty in
contrast to White and guilty supporting the hypothesis that there is
implicit racial bias in the presumption of innocence.354 The study
found that the stronger association between Black and guilty predicted
judgments of ambiguous evidence as more probative of guilt discussed
above in the first study.355 Finally, and ironically, participants with
warm explicit feelings towards Blacks on the Modern Racism Scale
were more likely, not less, to show implicit racial bias against
Blacks.356

347

Levinson & Young, supra note 346, at 332, 336-37.
See id. at 338-39.
349 Id. at 338-39.
350 Id. at 327.
351 Id. at 338.
352 Id.
353 Justin D. Levinson et al., Guilty by Implicit Racial Bias: The Guilty/Not Guilty
Implicit Association Test, 8 OHIO ST. J. CRIM. L. 187, 189 (2010).
354 Id. at 204.
355 Id. at 206.
356 Id. at 205.
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Summary

The presumption of dangerousness for Black males based on the
stereotype of Blacks as criminal, violent, and dangerous has been
repeatedly documented in numerous empirical studies spanning
nearly six decades. Over forty years ago Duncan established that an
“ambiguous shove” was deemed more violent when a Black rather
than a White was giving the shove. Four years later, Sagar and
Schofield established that both Black and White sixth-graders viewed a
variety of school situations as more threatening when done by a Black
student than a White student. Kleider and colleagues found that Black
faces (male and female) with darker skin tones and greater Afrocentric
facial features triggered the stereotype of Blacks as criminal, violent,
and dangerous. This was also true for White faces that were perceived
as being strong in Afrocentric facial features. Wilson and colleagues
found that Afrocentric facial features and skin tone affected
perceptions of physical formidability, harm capacity, and justification
of police use of force. Correll and colleagues’ “shooter bias” studies
established that participants shot armed targets more frequently and
sooner when they were Black rather than White and decided not to
shoot unarmed targets more quickly when they were White rather
than Black. They also set a more liberal threshold for shooting Blacks.
Kahn and Davies’ studies suggest that shooter bias may be accentuated
by phenotypic stereotypicality.
Eberhardt and colleagues’ studies established that priming
participants with Black faces increased the ability to more quickly see
degraded crime-relevant objects like guns and knives and that priming
crime-relevant objects facilitates attention to Black faces. Police
officers remembered Black male faces as more stereotypically Black
when primed with crime. They also described Black faces as looking
more criminal than White faces — the blacker the faces the more
criminal they looked. In the Osborne and Davies eyewitness memory
study, participants recalled Black suspects as looking more
phenotypically stereotypical for crimes that are stereotypically
associated with Blacks. In the Levinson and Young study, a simple
prime of dark forearm skin on the crime scene photo of a security
camera at a robbery of a convenience store affected mock jurors’ views
of twenty items of ambiguous evidence. When primed with dark skin
in the photo, mock jurors were more likely to convict than when
primed with White skin, thus establishing the Biased Evidence
Hypothesis. In Levinson’s second study, Blacks were associated with
guilt more than Whites were, and the defendant in the convenience
store robbery was found “more” guilty when he had darker skin.
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Taking this all together, even beyond studies
association between race and perceptions of
dangerousness, recent research also points to the
Afrocentric features and skin tone in the
dangerousness.
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important role of
presumption of

V. SUGGESTIONS FOR DECREASING THE IMPACT OF SKIN TONE AND
AFROCENTRIC FACIAL FEATURE BIAS IN THE CRIMINAL JUSTICE SYSTEM
“Some may remember, if you have good memories, that there
used to be a concept in Anglo-American law called a
presumption of innocence, innocent until proven guilty in a
court of law. Now that’s so deep in history that there’s no
point even bringing it up, but it did once exist.”357 — Noam
Chomsky
While Professor Chomsky was not talking about the presumption of
dangerousness that arises for Black criminal defendants, he could have
been. Traditionally, the presumption of innocence is the bedrock of
our nation’s criminal law. Described by the U.S. Supreme Court as:
“The principle that there is a presumption of innocence in favor of the
accused is the undoubted law, axiomatic and elementary, and its
enforcement lies at the foundation of the administration of our
criminal law.”358
As we have described in some detail above, the presumption of
innocence for Black defendants has become more likely a presumption
of dangerousness — especially for Blacks with darker skin tones and
greater Afrocentric facial features. Of course, we acknowledge that
these effects may not necessarily be easy or straightforward to address.
Blair and colleagues suggest that feature-based stereotyping may be
difficult to control.359 Therefore, we offer the following multi-pronged

357 Noam Chomsky on Israel-Palestine Prisoner Exchange, U.S. Assassination Campaign in
Yemen, DEMOCRACY NOW! (Oct. 18, 2011), https://www.democracynow.org/2011/10/
18/noam_chomsky_on_israel_palestine_prisoner (containing Professor Chomsky’s
statement at 46:44).
358 Coffin v. United States, 156 U.S. 432, 453 (1895). Justice White’s opinion then
indicates that the presumption is as old as Roman Law and quotes an evidence scholar
that the presumption has been traced “to Deuteronomy, and quotes Mascardius Do
Probationibus to show that it was substantially embodied in the laws of Sparta and
Athens.” Id. at 454.
359 Blair et al., Automaticity of Race, supra note 23 (finding that participants were
largely unware of their use of Afrocentric features in making social judgments and that
they had difficulty avoiding this tendency when asked to do so).
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approach that involves both education and the adoption of practices to
track and mitigate against these effects.360
Research on the effects of implicit bias education is sparse,
especially research examining the longevity of the effects of such
efforts. This makes it difficult to make empirically supported claims
about the potential effectiveness of education about one’s biases. It is
important to distinguish between “training” that attempts to diminish
implicit bias itself and education about bias. The literature suggests
that while some attempts at decreasing implicit bias may be successful
for short amounts of time, these effects are short-lived.361
Furthermore, it is unclear whether reducing implicit bias leads to
behavioral change.362 There may be more promise in interventions that
spur knowledge and motivation.363
According to some researchers, awareness of prejudice is “one of the
important first steps in reducing prejudice and discrimination.”364 One
study examining racial bias of professional basketball referees, for
example, found a reduction in biased decision-making following

360 Our suggestions are geared primarily at individual decision-making through
system-wide education, practical modifications, and data collection and monitoring. It
is currently not clear from the extant research exactly what structural characteristics
(e.g., disparities at the statutory level; diversity of the judiciary) are responsible for
feature-based sentencing disparities. Future research could identify contributing
factors at the structural level, providing insight into other solutions that would
complement ours.
361 See generally Calvin K. Lai et al., Reducing Implicit Racial Preferences: II.
Intervention Effectiveness Across Time, 145 J. EXPERIMENTAL PSYCHOL. GEN. 1001
(2016).
362 Patrick S. Forscher et al., A Meta-Analysis of Change in Implicit Bias 37 (July 1,
2017) (unpublished manuscript), https://osf.io/b5m97/download.
363 We know of no published academic studies on effective implicit bias education
programs in courts. In non-legal contexts, one study of gender-related implicit bias
training for university faculty found improvement in workplace climate. See Molly
Carnes et al., The Effect of an Intervention to Break the Gender Bias Habit for Faculty at
One Institution: A Cluster Randomized, Controlled Trial, 90 ACAD. MED. 221, 221-28
(2015). Another study found that university students’ implicit racial bias decreased
and their awareness and concern increased after an implicit bias training intervention.
See Patricia G. Devine et al., Long-Term Reduction in Implicit Race Bias: A Prejudice
Habit-Breaking Intervention, 48 J. EXPERIMENTAL SOC. PSYCHOL. 1267 (2012). A followup study by these researchers replicated the effects of the intervention on concern and
also found greater objection to racial stereotyping two years post-intervention. Patrick
S. Forscher et al., Breaking the Prejudice Habit: Mechanisms, Timecourse, and Longevity,
72 J. EXPERIMENTAL SOC. PSYCHOL. 133, 138, 143 (2017).
364 Nao Hagiwara et al., The Independent Effects of Skin Tone and Facial Features on
Whites’ Affective Reactions to Blacks, 48 J. EXPERIMENTAL SOC. PSYCHOL. 892, 896
(2012).
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significant media attention to the issue.365 The authors suggest that
awareness of bias heightened by the media attention explains the
reduction.366 It is worth noting that although information about racebased bias and discrimination circulates throughout the criminal
justice system and may be known to some degree by judges,
prosecutors, defense lawyers, probation officers, court staff, and
jurors, the presumption of dangerousness and the role of colorism and
Afrocentric facial features is not. Given the lack of knowledge about
this type of bias, education for participants in the criminal justice
system at the local, state, and federal levels may be a good first step.
Other research points to the joint influence of awareness and
concern in decreasing a person’s use of stereotypes.367 In a twelveweek study of an implicit racial bias intervention, students who
expressed concern about discrimination showed larger reductions in
bias, four and eight weeks after the intervention, than students who
were not concerned. Other research suggests that motivating people to
self-regulate by making them more aware of their stereotypic
responses can decrease racial bias, including decreased application of
stereotypes and greater rejection of racist jokes.368
Therefore, we suggest that this education should include basic
instruction about psychological principles like stereotyping and
priming and how both can affect decision making and on strategies for
mitigating the expression or effects of stereotypes. Of course,
substantively it should also focus on the stereotype of Blacks as
criminal, violent, and dangerous and the role of colorism and
Afrocentric facial features at each of the decision points (e.g., arrest,
bail, trial, sentencing) in the criminal justice system. And because the
first entry point in the criminal justice system is often the decision to
arrest, law enforcement officials at all levels should receive this
education as well. The studies analyzed in this Article on the role that
colorism and Afrocentric facial features play in the length of sentences
should also be addressed.

365 Devin G. Pope et al., Awareness Reduces Racial Bias 1, 5 (Nat’l Bureau of Econ.
Research, Working Paper No. 19765, 2013), http://users.nber.org/~jwolfers/papers/
NBA_awareness.pdf.
366 Id. The authors argue that decrease in bias was not due to specific actions by the
NBA or to a shift in bias over time. Id. at 1-2, 4, 6-7.
367 See Devine et al., supra note 363, at 1273.
368 Mason D. Burns et al., Training Away Bias: The Differential Effects of
Counterstereotype Training and Self-Regulation on Stereotype Activation and Application,
73 J. EXPERIMENTAL SOC. PSYCHOL. 97, 97, 104, 107 (2017).
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It is important, however, that such education efforts avoid a host of
possible backfire effects.369 First, there is always the possibility that
trainings such as these will prime stereotypes, and trainers should take
care to mitigate this potential outcome.370 Second, they should avoid
producing among participants false confidence in their objectivity.371
Third, some research suggests that advertising the prevalence of
stereotyping can increase bias, presumably because it communicates a
social norm for stereotyping.372 An alternative is to communicate a
norm of endeavoring to counter stereotyping.373 In this regard, it
might be especially helpful to have judges themselves participate in
conducting these sessions, as this could help to embody that norm.
Fourth, educators should understand and try to mitigate defensiveness
related to perceived threats to autonomy and identity-related threats
that may arise in reaction to mandatory trainings on bias.374 Trainings
could motivate interest by appealing to common principles of fairness
and highlighting the danger of making decisions based on arbitrary
characteristics and the importance of maintaining the legitimacy of the
courts.375 Finally, there is always the danger that training initiatives
will become viewed as “check the box” or could even become merely
symbolic.376 It is incumbent on institutional leaders to make sure both
369 For a review, see Victoria C. Plaut & Christina S. Carbone, Considering Audience
Psychology in the Design of Implicit Bias Education, in ENHANCING JUSTICE: REDUCING
BIAS (Sarah Redfield et al. eds., forthcoming 2017) (on file with authors).
370 Though to our knowledge no study has tested this proposition, the priming
literature cited in this Article would suggest that it is something to watch out for.
371 Self-perceived objectivity has been linked to more bias. See, e.g., Eric Luis
Uhlmann & Geoffrey L. Cohen, “I Think It, Therefore It’s True”: Effects of Self-Perceived
Objectivity on Hiring Discrimination, 104 ORGANIZATIONAL BEHAV. & HUM. DECISION
PROCESSES 207 (2007). Research on “moral credentialing” suggests that giving people
an opportunity to demonstrate that they are not bigoted can lead to more bias. See,
e.g., Benoît Monin & Dale T. Miller, Moral Credentials and the Expression of Prejudice,
81 J. PERSONALITY & SOC. PSYCHOL. 33 (2001).
372 Michelle M. Duguid & Melissa C. Thomas-Hunt, Condoning Stereotyping? How
Awareness of Stereotyping Prevalence Impacts Expression of Stereotypes, 100 J. APPLIED
PSYCHOL. 343, 343, 353 (2015).
373 Id.
374 For a review, see, for example, Plaut & Carbone, supra note 369.
375 Furthermore, some authors highlight the promise of highlighting moral
implications of bias for decreasing implicit prejudice. See Félice van Nunspeet, Naomi
Ellemers & Belle Derks, Reducing Implicit Bias: How Moral Motivation Helps People
Refrain from Making “Automatic” Prejudiced Associations, 1 TRANSLATIONAL ISSUES
PSYCHOL. SCI. 382, 382-91 (2015).
376 LAUREN B. EDELMAN, WORKING LAW: COURTS, CORPORATIONS, AND SYMBOLIC CIVIL
RIGHTS 5 (2016) (referring to organizational policies or structures that lack
effectiveness but keep their symbolic value).
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that trainings are conducted carefully and that their effects are
assessed.
It is both vital and daunting for judges to take the lead in
encouraging and mandating this training. It is daunting because most
state and federal judges are overworked and under resourced. It is
even more daunting because studies indicate that both judges and
probation officers have significant cognitive “blind spots” about racial
bias. That is, as penned in a recent opinion by Supreme Court Justice
Anthony Kennedy: “Bias is easy to attribute to others and difficult to
discern in oneself.”377 In one of the studies conducted in 2016 by one
of the authors of this Article it was determined that “92% of senior
federal district judges, 87% of non-senior federal district judges, 72%
of U.S. magistrate judges, 77% of federal bankruptcy judges, and 96%
of federal probation and pre-trial services officers ranked themselves
in the top 25% of respective colleagues in their ability to make
decisions free from racial bias.”378 In the earlier study it was
determined that 97% of a group of state court administrative law
judges attending an educational conference rated themselves in the
top 50% in terms of their ability to “avoid racial prejudice in
decisionmaking.”379
Given the difficulty of identifying and acknowledging one’s own
biases, it might be helpful for judges, court staff, probation officers,
prosecutors, and defense lawyers to have the experience of taking an
implicit association test, not as a “diagnosis” of their own bias but
rather to experience the difficulty of overriding habitual responses.
For example, they could take a test on the Project Implicit website,380
starting with the Race (Black-White) IAT and the Skin-Tone (Light
Skin-Dark Skin) IAT. This would enlighten the takers and hopefully
help them overcome any difficulty they might have in acknowledging
and confronting their own biases, as it did the judge author of this

377 Williams v. Pennsylvania, 136 S. Ct. 1899, 1905 (2016). See generally Mark D.
Alicke et al., Personal Contact, Individuation, and the Better-Than-Average Effect, 68 J.
PERSONALITY & SOC. PSYCHOL. 804 (1995); Emily Pronin et al., The Bias Blind Spot:
Perceptions of Bias in Self Versus Others, 28 PERSONALITY & SOC. PSYCHOL. BULL. 369
(2002).
378 Mark W. Bennett, The Implicit Racial Bias in Sentencing: The Next Frontier, 126
YALE L.J.F. 391, 396-97 (2017).
379 Jeffrey J. Rachlinski et al., Does Unconscious Racial Bias Affect Trial Judges?, 84
NOTRE DAME L. REV. 1195, 1225-26 (2009).
380 PROJECT IMPLICIT, https://implicit.harvard.edu/implicit (last visited Jan. 10,
2018) (choosing “Project Implicit Social Attitudes” and proceeding will lead the site
visitor to the IAT test selection).
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Article.381 The results remain confidential and no one would know the
results but the IAT test takers.
In addition to judges being educated on the serious effects of racial
priming affecting the length of sentences,382 there are some practical
steps that judges can take now. At least in federal court, for over a
decade, pre-sentence reports have contained a full-face photo of the
defendant to be sentenced. It is likely that many state courts follow
this procedure. The ostensible purpose of this photo practice was to
refresh the judge’s memory of the defendant if the judge took the
guilty plea or tried the defendant. Most busy judges who sentence the
defendants sometime after the plea or trial thought this refresher
might be helpful. The judge author of this Article had this photo
removed several years ago for offenders he was sentencing due to
concerns of racial priming, especially colorism and Afrocentric facial
feature priming, well-documented in the social psychological literature
discussed in this Article. We suggest all sentencing judges do the
same. While it is impossible to avoid the priming when seeing the
defendant in person in the sentencing, we suggest the following
procedure to avoid the potential impact of the racial prime: determine
a potential sentencing range based on the pre-sentence report, any
sentencing memoranda from the parties, character letters, and other
materials reviewed prior to sentencing. This is consistent with
research suggesting that setting criteria in advance of decision-making
can help reduce bias.383 Once in the courtroom, if the sentencing range
changes upward because of something that happens in the sentencing
hearing, (e.g., a particularly powerful and persuasive argument by the
prosecutor, evidence not anticipated, or a particularly terrible
allocution by the defendant) make sure the upward increase from the
original anticipated sentencing range is based on objective factors
unrelated to the racial characteristics of the offender.
381 Mark W. Bennett, Unraveling the Gordian Knot of Implicit Bias in Jury Selection:
The Problem of Judge-Dominated Voir Dire, the Failed Promise of Batson, and Proposed
Solutions, 4 HARV. L. & POL’Y REV. 149, 149-50 (2010) (explaining his shock and awe
at finding out as a former civil rights and civil liberties lawyer he had a high anti-Black
implicit bias).
382 U.S. SENTENCING COMM’N, DEMOGRAPHIC DIFFERENCES IN SENTENCING: AN UPDATE TO
THE 2012 BOOKER REPORT 2-3 (Nov. 2017), https://www.ussc.gov/sites/default/files/
pdf/research-and-publications/research-publications/2017/20171114_Demographics.pdf
(finding, using multivariate regression analysis, that “Black male offenders received
sentences on average 19.1 percent longer than similarly situated White male offenders” in
the period studied — fiscal years 2012 to 2016).
383 See Eric Luis Uhlmann & Geoffrey L. Cohen, Constructed Criteria: Redefining
Merit to Justify Discrimination, 16 PSYCHOL. SCI. 474, 478 (2005).
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Because the empirical evidence in the existing few studies on the
effect of colorism and Afrocentric facial features is mixed on affecting
the length of sentences, we urge further empirical study. We hope that
judges will cooperate in these studies. Because both colorism and
Afrocentric facial feature bias likely affects each stage of the criminal
justice system from stop-and-frisk, arrest, decisions to prosecute, bail,
adequacy of representation, conviction rates, and length of sentencing,
we hope this Article will spur significant research in these previously
unexplored or under-explored areas. In addition, where possible, we
would encourage judges and other actors in the criminal justice
system to collect data on the potential influence of these biases, to
look for patterns, and to brainstorm solutions if disparities are found.
Lastly, as described in this Article, there is substantial evidence that
most Whites presume Black defendants guilty in criminal cases, thus
subverting the presumption of innocence. This is due to, as we have
argued and overwhelming social science evidence supports, the deeply
rooted and entrenched stereotyping of Blacks as criminal, violent, and
dangerous. Should juries be instructed that strong social science
evidence suggests that White jurors have a more difficult time giving
Black defendants the full benefit of the presumption of innocence?
Because the focus of this Article is on the effect of colorism and
Afrocentric facial features in sentencing, and the clear majority of
criminal defendants are sentenced by judges not juries, we leave this
intriguing question, and proposed language for the instruction, to
others to scrutinize and develop.
CONCLUSION
Psychological science has established the existence of robust
cognitive associations of Blacks with crime, violence, and
dangerousness. The vast majority of this work — and that examining
the effects of these stereotypes within the criminal justice system —
has focused on broad racial categories (e.g., Black and Whites). In this
Article, we have argued that the presumption of dangerousness to
which Blacks are subjected is even more pronounced for those with
darker skin tones and greater Afrocentric facial features. The Blackdanger stereotype and its connection to skin tone and facial features
has a deep history in colonialism and slavery. In fact, the presumption
of dangerousness has become entrenched in U.S. culture and psyche,
as suggested by our survey of racist historical institutions and
representations of non-White peoples, literature and pseudo-science
that developed to justify these institutions, cutting edge neuroscience
research on race-related fear, the cultural spreading of the stereotype
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through crime news, and the historically-rooted and culturally
prevalent dehumanization of Blacks.
Moreover, colorism and Afrocentric bias have consequences for
criminal justice outcomes. Our review of the existing empirical
research on the relationship between skin tone and sentencing is by no
means definitive, but it does give reason to believe that phenotypic
characteristics such as skin tone and Afrocentric facial features matter
for sentencing. Furthermore, cognitive science underscores the
automaticity and pervasiveness of the presumption of dangerousness
both in comparisons of judgments about Blacks versus Whites and
also in the intra-group comparison that motivates this Article. Namely,
skin tone and Afrocentric facial features affect judgments ranging from
thinking someone looks like a drug dealer; to judging the
appropriateness of police use of force; to shooting targets in a
videogame; to judging evidence as probative of guilt. Often these
effects are unrelated to explicit racial prejudice.
The influence of seemingly arbitrary characteristics such as skin
tone and facial features on legal outcomes raises questions about the
fairness and legitimacy of the criminal justice system. The
presumption of innocence is a bedrock principle of U.S. criminal law,
yet a presumption of dangerousness looms large in judgments about
Black defendants, and especially those with darker skin tones and
greater Afrocentric features (surprisingly, including a small percentage
of White defendants with these features). Moreover, people seem to be
unaware of their influence. While the historically entrenched,
culturally perpetuated, and automatic nature of these processes could
render them challenging to dismantle, steps can and should be taken
to monitor and diminish their effects.
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INTRODUCTION
The problems of overt discrimination have received enormous attention
from lawyers, judges, academics, and policymakers. While explicit sexism, racism,
and other forms of bias persist, they have become less prominent and public over
the past century. But explicit bias and overt discrimination are only part of the
problem. Also important, and likely more pervasive, are questions surrounding
implicit bias—attitudes or stereotypes that affect our understanding, decisionmaking, and behavior, without our even realizing it.
How prevalent and significant are these implicit, unintentional biases? To
answer these questions, people have historically relied on their gut instincts and
personal experiences, which did not produce much consensus. Over the past two
decades, however, social cognitive psychologists have discovered novel ways to measure the existence and impact of implicit biases—without relying on mere common
sense. Using experimental methods in laboratory and field studies, researchers
have provided convincing evidence that implicit biases exist, are pervasive, are
large in magnitude, and have real-world effects. These fascinating discoveries,
which have migrated from the science journals into the law reviews and even popular
discourse, are now reshaping the law’s fundamental understandings of discrimination and fairness.
Given the substantial and growing scientific literature on implicit bias, the
time has now come to confront a critical question: What, if anything, should we do
about implicit bias in the courtroom? In other words, how concerned should we be
that judges, advocates, litigants, and jurors come to the table with implicit biases
that influence how they interpret evidence, understand facts, parse legal principles, and make judgment calls? In what circumstances are these risks most acute?
Are there practical ways to reduce the effects of implicit biases? To what extent can
awareness of these biases mitigate their impact? What other debiasing strategies
might work? In other words, in what way—if at all—should the courts respond
to a better model of human decisionmaking that the mind sciences are providing?
We are a team of legal academics, scientists, researchers, and a sitting federal
judge1 who seek to answer these difficult questions in accordance with behavioral
realism.2 Our general goal is to educate those in the legal profession who are
1.
2.

Judge Mark W. Bennett, a coauthor of this article, is a United States District Court Judge in the
Northern District of Iowa.
Behavioral realism is a school of thought that asks the law to account for more accurate models of
human cognition and behavior. See, e.g., Jerry Kang & Kristin Lane, Seeing Through Colorblindness: Implicit
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unfamiliar with implicit bias and its consequences. To do so, we provide a current
summary of the underlying science, contextualized to criminal and civil litigation
processes that lead up to and crescendo in the courtroom. This involves not only
a focused scientific review but also a step-by-step examination of how criminal
and civil trials proceed, followed by suggestions designed to address the harms.
We seek to be useful to legal practitioners of good faith, including judges, who
conclude that implicit bias is a problem (one among many) but do not know quite
what to do about it. While we aim to provide useful and realistic strategies for
those judges already persuaded that implicit bias is a legitimate concern, we also
hope to provoke those who know less about it, or are more skeptical of its relevance,
to consider these issues thoughtfully.
We are obviously not a random sample of researchers and practitioners; thus,
we cannot claim any representative status. That said, the author team represents a
broad array of experience, expertise, methodology, and viewpoints. In authoring
this paper, the team engaged in careful deliberations across topics of both consensus and dissensus.3 We did not entirely agree on how to frame questions in this
field or how to answer them. That said, we stand collectively behind what we have
written. We also believe the final work product reveals the benefits of such crossdisciplinary and cross-professional collaboration.
Part I provides a succinct scientific introduction to implicit bias, with some
important theoretical clarifications. Often the science can seem too abstract, especially to nonprofessional scientists. As a corrective, Part II applies the science to two
trajectories of bias relevant to the courtroom. One story follows a criminal defendant
path; the other story follows a civil employment discrimination path. Part III

3.

Bias and the Law, 58 UCLA L. REV. 465, 490 (2010); Linda Hamilton Krieger & Susan T. Fiske,
Behavioral Realism in Employment Discrimination Law: Implicit Bias and Disparate Treatment, 94
CALIF. L. REV. 997, 997–1008 (2006). Jon Hanson and his coauthors have advanced similar
approaches under the names of “critical realism,” “situationism,” and the “law and mind sciences.”
See Adam Benforado, Frames of Injustice: The Bias We Overlook, 85 IND. L.J. 1333, 1339 n.28 (2010)
(listing papers).
This paper arose out of the second symposium of PULSE: Program on Understanding Law,
Science, and Evidence at UCLA School of Law, on March 3–4, 2011. We brought together leading
scientists (including Anthony Greenwald, the inventor of the Implicit Association Test), federal
and state judges, applied researchers, and legal academics to explore the state of the science regarding
implicit bias research and to examine the various institutional responses to date. The Symposium
also raised possibilities and complications, ranging from the theoretical to practical, from the legal to
the scientific. After a day of public presentations, the author team met in a full-day closed session to craft
the outlines of this paper. Judge Michael Linfield of the Los Angeles Superior Court and Jeff
Rachlinski, Professor of Law at Cornell Law School, participated in the symposium but could not
join the author team. Their absence should not be viewed as either agreement or disagreement with
the contents of the Article.
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examines different intervention strategies to counter the implicit biases of key
players in the justice system, such as the judge and jury.
I.
A.

IMPLICIT BIASES

Empirical Introduction

Over the past thirty years, cognitive and social psychologists have
demonstrated that human beings think and act in ways that are often not rational.
We suffer from a long litany of biases, most of them having nothing to do with
gender, ethnicity, or race. For example, we have an oddly stubborn tendency to
anchor to numbers, judgments, or assessments to which we have been exposed
and to use them as a starting point for future judgments—even if those anchors are
objectively wrong.4 We exhibit an endowment effect, with irrational attachments
to arbitrary initial distributions of property, rights, and grants of other entitlements.5
We suffer from hindsight bias and believe that what turns out to be the case today
should have been easily foreseen yesterday.6 The list of empirically revealed biases
goes on and on. Indeed, many legal academics have become so familiar with such
heuristics and biases that they refer to them in their analyses as casually as they
refer to economic concepts such as transaction costs.7
One type of bias is driven by attitudes and stereotypes that we have about
social categories, such as genders and races. An attitude is an association between
some concept (in this case a social group) and an evaluative valence, either positive
or negative.8 A stereotype is an association between a concept (again, in this case a
social group) and a trait.9 Although interconnected, attitudes and stereotypes
4.
5.
6.
7.

8.
9.

See Jon D. Hanson & Douglas A. Kysar, Taking Behavioralism Seriously: The Problem of Market
Manipulation, 74 N.Y.U. L. REV. 630, 667 (1999) (describing anchoring).
See generally Russell Korobkin, The Endowment Effect and Legal Analysis, 97 NW. U. L. REV.
1227 (2003).
See generally DANIEL KAHNEMAN, THINKING, FAST AND SLOW (2011); Jeffrey J. Rachlinski, A
Positive Psychological Theory of Judging in Hindsight, 65 U. CHI. L. REV. 571 (1998).
See, e.g., Russell B. Korobkin & Thomas S. Ulen, Law and Behavioral Science: Removing the
Rationality Assumption From Law and Economics, 88 CALIF. L. REV. 1051 (2000); Donald C.
Langevoort, Behavioral Theories of Judgment and Decision Making in Legal Scholarship: A Literature
Review, 51 VAND. L. REV. 1499 (1998).
In both common and expert usage, sometimes the word “prejudice” is used to describe a negative attitude, especially when it is strong in magnitude.
If the association is nearly perfect, in that almost every member of the social group has that trait, then
we think of the trait less as a stereotype and more as a defining attribute. Typically, when we use the
word “stereotype,” the correlation between social group and trait is far from perfect. See Anthony G.
Greenwald & Linda Hamilton Krieger, Implicit Bias: Scientific Foundations, 94 CALIF. L. REV. 945,
949 (2006).
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should be distinguished because a positive attitude does not foreclose negative stereotypes and vice versa. For instance, one might have a positive overall attitude
toward African Americans and yet still associate them with weapons. Or, one
might have a positive stereotype of Asian Americans as mathematically able but still
have an overall negative attitude towards them.
The conventional wisdom has been that these social cognitions—attitudes
and stereotypes about social groups—are explicit, in the sense that they are both
consciously accessible through introspection and endorsed as appropriate by the
person who possesses them. Indeed, this understanding has shaped much of
current antidiscrimination law. The conventional wisdom is also that the social
cognitions that individuals hold are relatively stable, in the sense that they operate
in the same way over time and across different situations.
However, recent findings in the mind sciences, especially implicit social
cognition (ISC),10 have undermined these conventional beliefs. As detailed
below, attitudes and stereotypes may also be implicit, in the sense that they are not
consciously accessible through introspection. Accordingly, their impact on a person’s
decisionmaking and behaviors does not depend on that person’s awareness of
possessing these attitudes or stereotypes. Consequently, they can function automatically, including in ways that the person would not endorse as appropriate if he or she
did have conscious awareness.
How have mind scientists discovered such findings on matters so latent or
implicit? They have done so by innovating new techniques that measure implicit
attitudes and stereotypes that by definition cannot be reliably self-reported. Some
of these measures involve subliminal priming and other treatments that are not
consciously detected within an experimental setting. Other instruments use reaction time differences between two types of tasks—one that seems consistent with
some bias, the other inconsistent—as in the Implicit Association Test (IAT).11

10.

11.

Implicit social cognition (ISC) is a field of psychology that examines the mental processes that affect
social judgments but operate without conscious awareness or conscious control. See generally Kristin
A. Lane, Jerry Kang & Mahzarin R. Banaji, Implicit Social Cognition and Law, 3 ANN. REV. L. &
SOC. SCI. 427 (2007). The term was first used and defined by Anthony Greenwald and Mahzarin
Banaji. See Anthony G. Greenwald & Mahzarin R. Banaji, Implicit Social Cognition: Attitudes, SelfEsteem, and Stereotypes, 102 PSYCHOL. REV. 4 (1995).
See Anthony G. Greenwald et al., Measuring Individual Differences in Implicit Cognition: The Implicit
Association Test, 74 J. PERSONALITY & SOC. PSYCHOL. 1464, 1464–66 (1998) (introducing the
Implicit Association Test (IAT)). For more information on the IAT, see Brian A. Nosek, Anthony
G. Greenwald & Mahzarin R. Banaji, The Implicit Association Test at Age 7: A Methodological and
Conceptual Review, in AUTOMATIC PROCESSES IN SOCIAL THINKING AND BEHAVIOR 265
(John A. Bargh ed., 2007).
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The well-known IAT is a sorting task that measures time differences
between schema-consistent pairings and schema-inconsistent pairings of concepts,
as represented by words or pictures. For example, suppose we want to test whether
there is an implicit stereotype associating African Americans with weapons. In a
schema-consistent run, the participant is instructed to hit one response key when
she sees a White face or a harmless object, and another response key when she sees
an African American face or a weapon. Notice that the same key is used for both
White and harmless item; a different key is used for both African American and
weapon. Most people perform this task quickly.
In a schema-inconsistent run, we reverse the pairings. In this iteration, the
same key is used for both White and weapon; a different key is used for both
African American and harmless item. Most people perform this task more slowly.12
Of course, the order in which these tasks are presented is always systematically
varied to ensure that the speed of people’s responses is not affected by practice.
The time differential between these runs is defined as the implicit association effect
and is statistically processed into standard units called an IAT D score.13
Through the IAT, social psychologists from hundreds of laboratories have
collected enormous amounts of data14 on reaction-time measures of “implicit
biases,” a term we use to denote implicit attitudes and implicit stereotypes. According
to these measures, implicit bias is pervasive (widely held),15 large in magnitude (as
compared to standardized measures of explicit bias),16 dissociated from explicit
biases (which suggests that explicit biases and implicit biases, while related, are

12.
13.

14.
15.
16.

See Brian A. Nosek et al., Pervasiveness and Correlates of Implicit Attitudes and Stereotypes, 18 EUR.
REV. SOC. PSYCHOL. 1, 17 (2007).
This D score, which ranges from –2.0 to 2.0, is a standardized score, which is computed by
dividing the IAT effect as measured in milliseconds by the standard deviations of the participants’
latencies pooled across schema-consistent and -inconsistent conditions. See, e.g., Anthony Greenwald
et al., Understanding and Using the Implicit Association Test: I. An Improved Scoring Algorithm, 85
J. PERSONALITY & SOC. PSYCHOL. 197 (2003). If an individual’s IAT D score is divided by its
standard deviation of the population that has taken the test, the result is interpretable as the
commonly used effect size measure, Cohen’s d.
The most prominent dataset is collected at PROJECT IMPLICIT, http://projectimplicit.org (last visited
Mar. 22, 2012) (providing free online tests of automatic associations). For a broad analysis of this
dataset, see Nosek et al., supra note 12.
Lane, Kang & Banaji, supra note 10, at 437.
Cohen’s d is a standardized unit of the size of a statistical effect. By convention, social scientists mark
0.20, 0.50, and 0.80 as small, medium, and large effect sizes. The IAT effect, as measured in Cohen’s d,
on various stereotypes and attitudes range from medium to large. See Kang & Lane, supra note 2, at
474 n.35 (discussing data from Project Implicit). Moreover, the effect sizes of implicit bias against
social groups are frequently larger than the effect sizes produced by explicit bias measures. See id. at
474–75 tbl.1.
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separate mental constructs),17 and predicts certain kinds of real-world behavior.18
What policymakers are now keen to understand are the size and scope of these
behavioral effects and how to counter them—by altering the implicit biases themselves
and by implementing strategies to attenuate their effects.
Useful and current summaries of the scientific evidence can be found in both
the legal and psychological literatures. For example, in the last volume of this
law review, Jerry Kang and Kristin Lane provided a summary of the evidence
demonstrating that we are not perceptually, cognitively, or behaviorally colorblind.19
Justin Levinson and Danielle Young have summarized studies focusing on jury
decisionmaking.20 In the psychology journals, John Jost and colleagues responded
to sharp criticism21 that the IAT studies lacked real-world consequences by
providing a qualitative review of the literature, including ten studies that no
manager should ignore.22 Further, they explained how the findings are entirely
consistent with the major tenets of twentieth century social cognitive psychology.23
In a quantitative review, Anthony Greenwald conducted a meta-analysis of IAT
studies—which synthesizes all the relevant scientific findings—and found that
implicit attitudes as measured by the IAT predicted certain types of behavior,
such as anti-Black discrimination or intergroup discrimination, substantially better
than explicit bias measures.24
Instead of duplicating these summaries, we offer research findings that are
specific to implicit bias leading up to and in the courtroom. To do so, we chart

17.
18.
19.
20.
21.
22.
23.
24.

See Anthony G. Greenwald & Brian A. Nosek, Attitudinal Dissociation: What Does It Mean?, in
ATTITUDES: INSIGHTS FROM THE NEW IMPLICIT MEASURES 65 (Richard E. Petty, Russell E.
Fazio & Pablo Briñol eds., 2008).
See Kang & Lane, supra note 2, at 481–90 (discussing evidence of biased behavior in perceiving smiles,
responding to threats, screening resumes, and body language).
See Kang & Lane, supra note 2, at 473–90; see also David L. Faigman, Nilanjana Dasgupta & Cecilia
L. Ridgeway, A Matter of Fit: The Law of Discrimination and the Science of Implicit Bias, 59 HASTINGS
L.J. 1389 (2008).
See Justin D. Levinson & Danielle Young, Different Shades of Bias: Skin Tone, Implicit Racial Bias, and
Judgments of Ambiguous Evidence, 112 W. VA. L. REV. 307, 319–26 (2010).
See, e.g., Gregory Mitchell & Philip E. Tetlock, Antidiscrimination Law and the Perils of Mindreading,
67 OHIO ST. L.J. 1023, 1108–10 (2006).
See, e.g., John T. Jost et al., The Existence of Implicit Prejudice Is Beyond Reasonable Doubt: A Refutation
of Ideological and Methodological Objections and Executive Summary of Ten Studies That No Manager
Should Ignore, 29 RES. ORGANIZATIONAL BEHAV. 39, 41 (2009).
See id.
See Anthony G. Greenwald et al., Understanding and Using the Implicit Association Test: III. MetaAnalysis of Predictive Validity, 97 J. PERSONALITY & SOC. PSYCHOL. 17, 19–20 (2009). Implicit
attitude scores predicted behavior in this domain at an average correlation of r=0.24, whereas explicit attitude scores had correlations at an average of r=0.12. See id. at 24 tbl.3.
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out two case trajectories—one criminal, the other civil. That synthesis appears in
Part II.
B.

Theoretical Clarification

But before we leave our introduction to implicit bias, we seek to make some
theoretical clarifications on the relationships between explicit biases, implicit biases,
and structural processes that are all involved in producing unfairness in the
courtroom. We do so because the legal literature has flagged this as an important
issue.25 In addition, a competent diagnosis of unfairness in the courtroom requires
disentangling these various processes. For instance, if the end is to counter discrimination caused by, say, explicit bias, it may be ineffective to adopt means that are
better tailored to respond to implicit bias, and vice versa.
We start by clarifying terms. To repeat, explicit biases are attitudes and stereotypes that are consciously accessible through introspection and endorsed as appropriate. If no social norm against these biases exists within a given context, a person
will freely broadcast them to others. But if such a norm exists, then explicit
biases can be concealed to manage the impressions that others have of us. By
contrast, implicit biases are attitudes and stereotypes that are not consciously accessible through introspection. If we find out that we have them, we may indeed
reject them as inappropriate.
Above, we used the labels “explicit” and “implicit” as adjectives to describe
mental constructs—attitudes and stereotypes. Readers should recognize that these
adjectives can also apply to research procedures or instruments. An explicit
instrument asks the respondent for a direct self-report with no attempt by
researchers to disguise the mental construct that they are measuring. An example
is a straightforward survey question. No instrument perfectly measures a mental
construct. In fact, one can often easily conceal one’s explicit bias as measured
through an explicit instrument. In this way, an explicit instrument can poorly measure an explicit bias, as the test subject may choose not to be candid about the
beliefs or attitudes at issue.
By contrast, an implicit instrument does not depend on the respondent’s
conscious knowledge of the mental constructs that the researcher is inferring from
the measure. An example is a reaction-time measure, such as the IAT. This does
not necessarily mean that the respondent is unaware that the IAT is measuring bias.
25.

See generally Ralph Richard Banks & Richard Thompson Ford, (How) Does Unconscious Bias
Matter?: Law, Politics, and Racial Inequality, 58 EMORY L.J. 1053 (2009); Stephen M. Rich, Against
Prejudice, 80 GEO. WASH. L. REV. 1 (2011).
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It also does not mean that the respondent is actually unaware that he or she has
implicit biases, for example because she has taken an IAT before or is generally
aware of the research literature. To repeat, no instrument perfectly measures any
mental construct, and this remains true for implicit instruments. One might, for
instance, try to conceal implicit bias measured through an implicit instrument,
but such faking is often much harder than faking explicit bias measured by an
explicit instrument.26
Finally, besides explicit and implicit biases, another set of processes that
produce unfairness in the courtroom can be called “structural.” Other names
include “institutional” or “societal.” These processes can lock in past inequalities,
reproduce them, and indeed exacerbate them even without formally treating
persons worse simply because of attitudes and stereotypes about the groups to
which they belong.27 In other words, structural bias can produce unfairness even
though no single individual is being treated worse right now because of his or her
membership in a particular social category.
Because thinking through biases with respect to human beings evokes so much
potential emotional resistance, sometimes it is easier to apply them to something
less fraught than gender, race, religion, and the like. So, consider a vegetarian’s
biases against meat. He has a negative attitude (that is, prejudice) toward meat.
He also believes that eating meat is bad for his health (a stereotype). He is aware of
this attitude and stereotype. He also endorses them as appropriate. That is, he
feels that it is okay to have a negative reaction to meat. He also believes it accurate
enough to believe that meat is generally bad for human health and that there is no
reason to avoid behaving in accordance with this belief. These are explicit biases.
Now, if this vegetarian is running for political office and campaigning in a
region famous for barbecue, he will probably keep his views to himself. He could,
for example, avoid showing disgust on his face or making critical comments when
a plate of ribs is placed in front of him. Indeed, he might even take a bite and
compliment the cook. This is an example of concealed bias (explicit bias that is
hidden to manage impressions).

26.
27.

See, e.g., Do-Yeong Kim, Voluntary Controllability of the Implicit Association Test (IAT), 66 SOC.
PSYCHOL. Q. 83, 95–96 (2003).
See, e.g., Michelle Adams, Intergroup Rivalry, Anti-Competitive Conduct and Affirmative Action, 82 B.U.
L. REV. 1089, 1117–22 (2002) (applying lock-in theory to explain the inequalities between Blacks
and Whites in education, housing, and employment); john a. powell, Structural Racism: Building
Upon the Insights of John Calmore, 86 N.C. L. REV. 791, 795–800 (2008) (adopting a systems
approach to describe structured racialization); Daria Roithmayr, Barriers to Entry: A Market Lock-In
Model of Discrimination, 86 VA. L. REV. 727, 743–48 (2000) (describing lock-in theory, drawing on
antitrust law and concepts).

1134

59 UCLA L. REV. 1124 (2012)

Consider, by contrast, another vegetarian who has recently converted for
environmental reasons. She proclaims explicitly and sincerely a negative attitude
toward meat. But it may well be that she has an implicit attitude that is still slightly
positive. Suppose that she grew up enjoying weekend barbecues with family and
friends, or still likes the taste of steak, or first learned to cook by making roasts.
Whatever the sources and causes, she may still have an implicitly positive attitude
toward meat. This is an implicit bias.
Finally, consider some eating decision that she has to make at a local strip
mall. She can buy a salad for $10 or a cheeseburger for $3. Unfortunately, she has
only $5 to spare and must eat. Neither explicit nor implicit biases much explain
her decision to buy the cheeseburger. She simply lacks the funds to buy the salad,
and her need to eat trumps her desire to avoid meat. The decision was not
driven principally by an attitude or stereotype, explicit or implicit, but by the price.
But what if a careful historical, economic, political, and cultural analysis revealed
multifarious subsidies, political kickbacks, historical contingencies, and economies of scale that accumulated in mutually reinforcing ways to price the salad much
higher than the cheeseburger? These various forces could make it more instrumentally rational for consumers to eat cheeseburgers. This would be an example
of structural bias in favor of meat.
We disentangle these various mechanisms—explicit attitudes and stereotypes
(sometimes concealed, sometimes revealed), implicit attitudes and stereotypes, and
structural forces—because they pose different threats to fairness everywhere,
including the courtroom. For instance, the threat to fairness posed by jurors with
explicit negative attitudes toward Muslims but who conceal their prejudice to
stay on the jury is quite different from the threat posed by jurors who perceive
themselves as nonbiased but who nevertheless hold negative implicit stereotypes
about Muslims. Where appropriate, we explain how certain studies provide evidence of one type of bias or the other. In addition, we want to underscore that
these various mechanisms—explicit bias, implicit bias, and structural forces—are
not mutually exclusive.28 To the contrary, they may often be mutually reinforcing. In focusing on implicit bias in the courtroom, we do not mean to suggest

28.

See, e.g., GLENN C. LOURY, THE ANATOMY OF RACIAL INEQUALITY 23–30 (2002) (discussing selfreinforcing stereotypes); john powell & Rachel Godsil, Implicit Bias Insights as Preconditions to Structural
Change, POVERTY & RACE, Sept./Oct. 2011, at 3, 6 (explaining why “implicit bias insights are
crucial to addressing the substantive inequalities that result from structural racialization”).
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that implicit bias is the only or most important problem, or that explicit bias
(revealed or concealed) and structural forces are unimportant or insignificant.29
II.
A.

TWO TRAJECTORIES

The Criminal Path

Consider, for example, some of the crucial milestones in a criminal case
flowing to trial. First, on the basis of a crime report, the police investigate particular
neighborhoods and persons of interest and ultimately arrest a suspect. Second,
the prosecutor decides to charge the suspect with a particular crime. Third, the
judge makes decisions about bail and pretrial detention. Fourth, the defendant
decides whether to accept a plea bargain after consulting his defense attorney,
often a public defender or court-appointed private counsel. Fifth, if the case goes
to trial, the judge manages the proceedings while the jury decides whether the
defendant is guilty. Finally, if convicted, the defendant must be sentenced. At
each of these stages,30 implicit biases can have an important impact. To maintain
a manageable scope of analysis, we focus on the police encounter, charge and plea
bargain, trial, and sentencing.
1. Police Encounter
Blackness and criminality. If we implicitly associate certain groups, such as
African Americans, with certain attributes, such as criminality, then it should not
be surprising that police may behave in a manner consistent with those implicit
stereotypes. In other words, biases could shape whether an officer decides to stop
an individual for questioning in the first place, elects to interrogate briefly or at
length, decides to frisk the individual, and concludes the encounter with an arrest
versus a warning.31 These biases could contribute to the substantial racial disparities that have been widely documented in policing.32
29.
30.
31.
32.

See Jerry Kang, Implicit Bias and the Pushback From the Left, 54 ST. LOUIS U. L.J. 1139, 1146–48
(2010) (specifically rejecting complaint that implicit bias analysis must engage in reductionism).
The number of stages is somewhat arbitrary. We could have listed more stages in a finer-grained
timeline or vice versa.
Devon W. Carbado, (E)racing the Fourth Amendment, 100 MICH. L. REV. 946, 976–77 (2002).
See, e.g., Dianna Hunt, Ticket to Trouble/Wheels of Injustice/Certain Areas Are Ticket Traps for
Minorities, HOUS. CHRON., May 14, 1995, at A1 (analyzing sixteen million Texas driving records
and finding that minority drivers straying into White neighborhoods in Texas’s major urban areas
were twice as likely as Whites to get traffic violations); Sam Vincent Meddis & Mike Snider, Drug
War ‘Focused’ on Blacks, USA TODAY, Dec. 20, 1990, at 1A (reporting findings from a 1989 USA
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Since the mid–twentieth century, social scientists have uncovered empirical evidence of negative attitudes toward African Americans as well as stereotypes
about their being violent and criminal.33 Those biases persist today, as measured
by not only explicit but also implicit instruments.34
For example, Jennifer Eberhardt, Philip Goff, Valerie Purdie, and Paul
Davies have demonstrated a bidirectional activation between Blackness and criminality.35 When participants are subliminally primed36 with a Black male face (as
opposed to a White male face, or no prime at all), they are quicker to distinguish
the faint outline of a weapon that slowly emerges out of visual static.37 In other
words, by implicitly thinking Black, they more quickly saw a weapon.
Interestingly, the phenomenon also happens in reverse. When subliminally
primed with drawings of weapons, participants visually attended to Black male
faces more than comparable White male faces.38 Researchers found this result not
only in a student population, which is often criticized for being unrepresentative
of the real world, but also among police officers.39 The research suggests both that

33.
34.

35.
36.
37.

38.

39.

Today study that 41 percent of those arrested on drug charges were African American whereas 15
percent of the drug-using population is African American); Billy Porterfield, Data Raise Question:
Is the Drug War Racist?, AUSTIN AM. STATESMAN, Dec. 4, 1994, at A1 (citing study showing that
African Americans were over seven times more likely than Whites to be arrested on drug charges in
Travis County in 1993).
See generally Patricia G. Devine & Andrew J. Elliot, Are Racial Stereotypes Really Fading? The
Princeton Trilogy Revisited, 21 PERSONALITY & SOC. PSYCHOL. BULL. 1139 (1995).
In a seminal paper, Patricia Devine demonstrated that being subliminally primed with stereotypically “Black” words prompted participants to evaluate ambiguous behavior as more hostile. See
Patricia G. Devine, Stereotypes and Prejudice: Their Automatic and Controlled Components, 56 J.
PERSONALITY & SOC. PSYCHOL. 5 (1989). The priming words included “Negroes, lazy, Blacks,
blues, rhythm, Africa, stereotype, ghetto, welfare, basketball, unemployed, and plantation.” Id. at
10. Those who received a heavy dose of priming (80 percent stereotypical words) interpreted a person’s
actions as more hostile than those who received a milder dose (20 percent). Id. at 11–12; see also John
A. Bargh et al., Automaticity of Social Behavior: Direct Effects of Trait Construct and Stereotype Activation
on Action, 71 J. PERSONALITY & SOC. PSYCHOL. 230, 238–39 (1996).
See Jennifer L. Eberhardt et al., Seeing Black: Race, Crime, and Visual Processing, 87 J. PERSONALITY
& SOC. PSYCHOL. 876 (2004).
The photograph flashed for only thirty milliseconds. Id. at 879.
See id. at 879–80. There was a 21 percent drop in perceptual threshold between White face primes
and Black face primes. This was measured by counting the number of frames (out of a total of 41)
that were required before the participant recognized the outlines of the weapon in both conditions.
There was a 8.8 frame difference between the two conditions. Id. at 881.
Visual attendance was measured via a dot-probe paradigm, which requires participants to indicate on
which side of the screen a dot flashes. The idea is that if a respondent is already looking at one
face (for example, the Black photograph), he or she will see a dot flash near the Black photograph
faster. See id. at 881 (describing dot-paradigm as the gold standard in visual attention measures).
See id. at 885–87 (describing methods, procedures, and results of Study 4, which involved sixty-one
police officers who were 76 percent White, 86 percent male, and who had an average age of forty-two).
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the idea of Blackness triggers weapons and makes them easier to see, and, simultaneously, that the idea of weapons triggers visual attention to Blackness. How
these findings translate into actual police work is, of course, still speculative. At a
minimum, however, they suggest the possibility that officers have an implicit
association between Blackness and weapons that could affect both their hunches
and their visual attention.
Even if this is the case, one might respond that extra visual attention by
the police is not too burdensome. But who among us enjoys driving with a police
cruiser on his or her tail?40 Moreover, the increased visual attention did not
promote accuracy; instead, it warped the officers’ perceptual memories. The subliminal prime of weapons led police officers not only to look more at Black faces but
also to remember them in a biased way, as having more stereotypically African
American features. Thus, they “were more likely to falsely identify a face that was
more stereotypically Black than the target when they were primed with crime
than when they were not primed.”41
We underscore a point that is so obvious that it is easy to miss. The primes
in these studies were all flashed subliminally. Thus, the behavioral differences in
visually attending to Black faces and in remembering them more stereotypically
were all triggered implicitly, without the participants’ conscious awareness.
Shooter bias. The implicit association between Blackness and weapons has also
been found through other instruments, including other priming tasks42 and the IAT.
One of the tests available on Project Implicit specifically examines the implicit
stereotype between African Americans (as compared to European Americans)
and weapons (as compared to harmless items). That association has been found
to be strong, widespread, and dissociated from explicit self-reports.43
Skeptics can reasonably ask why we should care about minor differentials
between schema-consistent and -inconsistent pairings that are often no more
than a half second. But it is worth remembering that a half second may be all

40.
41.
42.

43.

In this study, the crime primes were not pictures but words: “violent, crime, stop, investigate, arrest,
report, shoot, capture, chase, and apprehend.” Id. at 886.
See Carbado, supra note 31, at 966–67 (describing existential burdens of heightened police surveillance).
Eberhardt et al., supra note 35, at 887.
See B. Keith Payne, Prejudice and Perception: The Role of Automatic and Controlled Processes in
Misperceiving a Weapon, 81 J. PERSONALITY & SOC. PSYCHOL. 181, 185–86 (2001). The
study deployed a priming paradigm, in which a photograph of a Black or White face was flashed to participants for two hundred milliseconds. Immediately thereafter, participants were shown pictures of guns
or tools. Id. at 184. When primed by the Black face, participants identified guns faster. Id. at 185.
For N=85,742 participants, the average IAT D score was 0.37; Cohen’s d=1.00. By contrast, the selfreported association (that is, the explicit stereotype measure) was Cohen’s d=0.31. See Nosek et al., supra
note 12, at 11 tbl.2.
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the time a police officer has to decide whether to shoot. In the policing context,
that half second might mean the difference between life and death.
Joshua Correll developed a shooter paradigm video game in which participants are confronted with photographs of individuals (targets) holding an object,
superimposed on various city landscapes.44 If the object is a weapon, the
participant is instructed to press a key to shoot. If the object is harmless (for
example, a wallet), the participant must press a different key to holster the weapon.
Correll found that participants were quicker to shoot when the target was Black
as compared to White.45 Also, under time pressure, participants made more
mistakes (false alarms) and shot more unarmed Black targets than unarmed
White targets, and failed to shoot more armed White targets (misses) than armed Black
targets.46 Interestingly, the shooter bias effect was not correlated with measures
of explicit personal stereotypes.47 Correll also found comparable amounts of
shooter bias in African American participants.48 This suggests that negative attitudes
toward African Americans are not what drive the phenomenon.49
The shooter bias experiments have also been run on actual police officers,
with mixed results. In one study, police officers showed the same bias in favor of
shooting unarmed Blacks more often than unarmed Whites that student and
civilian populations demonstrated.50 In another study, however, although police
officers showed a similar speed bias, they did not show any racial bias in the
44.
45.
46.

47.

48.
49.

50.

Joshua Correll et al., The Police Officer’s Dilemma: Using Ethnicity to Disambiguate Potentially
Threatening Individuals, 83 J. PERSONALITY & SOC. PSYCHOL. 1314, 1315–17 (2002) (describing
the procedure).
Id. at 1317.
Id. at 1319. For qualifications about how the researchers discarded outliers, see Jerry Kang, Trojan
Horses of Race, 118 HARV. L. REV. 1489, 1493 n.16 (2005). Subsequent studies have confirmed
Correll’s general findings. See, e.g., Anthony G. Greenwald et al., Targets of Discrimination: Effects
of Race on Responses to Weapons Holders, 39 J. EXPERIMENTAL SOC. PSYCHOL. 399 (finding
similar results).
Correll et al., supra note 44, at 1323. The scales used were the Modern Racism Scale, the
Discrimination and Diversity Scale, the Motivation to Control Prejudiced Responding Scale, and some
questions from the Right-Wing Authoritarianism Scale and the Personal Need for Structure Scale for
good measure. Id. at 1321. These are survey instruments that are commonly used in social
psychological research. Shooter bias was, however, correlated with measures of societal stereotypes—the stereotypes that other people supposedly held. Id. at 1323.
See id. at 1324.
On explicit attitude instruments, African Americans show on average substantial in-group
preference (over Whites). On implicit attitude instruments, such as the IAT, African Americans bell
curve around zero, which means that they show no preference on average. See Brian A. Nosek,
Mahzarin R. Banaji & Anthony G. Greenwald, Harvesting Implicit Group Attitudes and Beliefs From
a Demonstration Web Site, 6 GROUP DYNAMICS: THEORY RES. & PRACTICE 101, l05–06 (2002).
See E. Ashby Plant & B. Michelle Peruche, The Consequences of Race for Police Officers’ Responses to
Criminal Subjects, 16 PSYCHOL. SCI. 180, 181 (2005).
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most important criterion of accuracy. In other words, there was no higher error
rate of shooting unarmed Blacks as compared to Whites.51
Finally, in a study that directly linked implicit stereotypes (with weapons) as
measured by the IAT and shooter bias, Jack Glaser and Eric Knowles found
that “[i]ndividuals possessing a relatively strong stereotype linking Blacks and weapons [one standard deviation above the mean IAT] clearly show the Shooter
Bias.”52 By contrast, recall that Correll found no such correlation with explicit
stereotypes. These findings are consistent with the implicit stereotype story. Of
course, it may also be true that participants were simply downplaying or concealing
their explicit bias, which could help explain why no correlation was found.
In sum, we have evidence that suggests that implicit biases could well influence various aspects of policing. A fairly broad set of research findings shows that
implicit biases (as measured by implicit instruments) alter and affect numerous
behaviors that police regularly engage in—visual surveillance, recall, and even
armed response.53 It should go without saying that explicit biases, which often
undergird unspoken policies of racial profiling, also play an enormous role in the
differential policing of people of color. It also should go without saying that
various structural forces that produce racially segregated, predominantly minority
neighborhoods that have higher poverty and crime rates also have a huge impact on
racialized policing. Nevertheless, we repeat these points so that readers internalize
the idea that implicit, explicit, and structural processes should not be deemed
mutually exclusive.
2. Charge and Plea Bargain
Journalistic investigations have uncovered some statistical evidence that
racial minorities are treated worse than Whites in prosecutors’ charging decisions.54
51.
52.
53.

54.

See Joshua Correll et al., Across the Thin Blue Line: Police Officers and Racial Bias in the Decision to Shoot,
92 J. PERSONALITY & SOC. PSYCHOL. 1006, 1010–13, 1016–17 (2007) (describing the results
from two studies).
Jack Glaser & Eric D. Knowles, Implicit Motivation to Control Prejudice, 44 J. EXPERIMENTAL SOC.
PSYCHOL. 164, 169 (2008).
For discussions in the law reviews, with some treatment of implicit biases, see Alex Geisinger,
Rethinking Profiling: A Cognitive Model of Bias and Its Legal Implications, 86 OR. L. REV. 657, 667–73
(2007) (providing a cognitive model based on automatic categorization in accordance with behavioral realism).
For example, in San Jose, a newspaper investigation concluded that out of the almost seven hundred
thousand criminal cases reported, “at virtually every stage of pre-trial negotiation, whites are more
successful than non-whites.” Ruth Marcus, Racial Bias Widely Seen in Criminal Justice System;
Research Often Supports Black Perceptions, WASH. POST, May 12, 1992, at A4. San Francisco
Public Defender Jeff Brown commented on racial stereotyping: “It’s a feeling, ‘You’ve got a nice
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Of course, there might be some legitimate reason for those disparities if, for
example, minorities and Whites are not similarly situated on average. One way
to examine whether the merits drive the disparate results is to control for everything
except some irrelevant attribute, such as race. In several studies, researchers used
regression analyses to conclude that race was indeed independently correlated with
the severity of the prosecutor’s charge.
For example, in a 1985 study of charging decisions by prosecutors in Los
Angeles, researchers found prosecutors more likely to press charges against
Black than White defendants, and determined that these charging disparities
could not be accounted for by race-neutral factors, such as prior record, seriousness of charge, or use of a weapon.55 Two studies also in the late 1980s, one in
Florida and the other in Indiana, found charging discrepancies based on the race
of the victim.56 At the federal level, a U.S. Sentencing Commission report found
that prosecutors were more apt to offer White defendants generous plea bargains
with sentences below the prescribed guidelines than to offer them to Black or
Latino defendants.57
While these studies are suggestive, other studies find no disparate treatment.58
Moreover, this kind of statistical evidence does not definitively tell us that biases

55.
56.

57.

58.

person screwing up,’ as opposed to feeling that ‘this minority is on a track and eventually they’re
going to end up in state prison.’” Christopher H. Schmitt, Why Plea Bargains Reflect Bias, SAN JOSE
MERCURY NEWS, Dec. 9, 1991, at 1A; see also Christopher Johns, The Color of Justice: More and
More, Research Shows Minorities Aren’t Treated the Same as Anglos by the Criminal Justice System, ARIZ.
REPUBLIC, July 4, 1993, at C1 (citing several reports showing disparate treatment of Blacks in the
criminal justice system).
See Michael L. Radelet & Glenn L. Pierce, Race and Prosecutorial Discretion in Homicide Cases, 19
LAW & SOC’Y REV. 587, 615–19 (1985).
See Kenneth B. Nunn, The “Darden Dilemma”: Should African Americans Prosecute Crimes?, 68
FORDHAM L. REV. 1473, 1493 (2000) (citing Martha A. Myers & John Hagan, Private and Public
Trouble: Prosecutors and the Allocation of Court Resources, 26 SOC. PROBS. 439, 441–47 (1979));
Radelet & Pierce, supra note 55, at 615–19.
LEADERSHIP CONFERENCE ON CIVIL RIGHTS, JUSTICE ON TRIAL: RACIAL DISPARITIES IN
THE CRIMINAL JUSTICE SYSTEM 12 n.41 (2000), available at http://www.protectcivilrights.org/pdf/
reports/justice.pdf (citing U.S. SENTENCING COMM’N, SPECIAL REPORT TO CONGRESS:
COCAINE AND FEDERAL SENTENCING POLICY (1995)); see also Kevin McNally, Race and Federal
Death Penalty: A Nonexistent Problem Gets Worse, 53 DEPAUL L. REV. 1615 (2004) (compiling studies
on the death penalty).
See, e.g., Jeremy D. Ball, Is It a Prosecutor’s World? Determinants of Count Bargaining Decisions, 22 J.
CONTEMP. CRIM. JUST. 241 (2006) (finding no correlation between race and the willingness of
prosecutors to reduce charges in order to obtain guilty pleas but acknowledging that the study did not
include evaluation of the original arrest report); Cyndy Caravelis et al., Race, Ethnicity, Threat, and
the Designation of Career Offenders, 2011 JUST. Q. 1 (showing that in some counties, Blacks and Latinos
are more likely than Whites with similar profiles to be prosecuted as career offenders, but in other
counties with different demographics, Blacks and Latinos have a lesser likelihood of such prosecution).
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generally or implicit biases specifically produce discriminatory charging decisions
or plea offers by prosecutors, or a discriminatory willingness to accept worse plea
bargains on the part of defense attorneys. The best way to get evidence on such
hypotheses would be to measure the implicit biases of prosecutors and defense
attorneys and investigate the extent to which those biases predict different
treatment of cases otherwise identical on the merits.
Unfortunately, we have very little data on this front. Indeed, we have no
studies, as of yet, that look at prosecutors’ and defense attorneys’ implicit biases
and attempt to correlate them with those individuals’ charging practices or plea
bargains. Nor do we know as much as we would like about their implicit biases
more generally. But on that score, we do know something. Start with defense
attorneys. One might think that defense attorneys, repeatedly put into the role of
interacting with what is often a disproportionately minority clientele, and often ideologically committed to racial equality,59 might have materially different implicit
biases from the general population. But Ted Eisenberg and Sheri Lynn Johnson
found evidence to the contrary: Even capital punishment defense attorneys show negative implicit attitudes toward African Americans.60 Their implicit attitudes toward
Blacks roughly mirrored those of the population at large.
What about prosecutors? To our knowledge, no one has measured specifically the implicit biases held by prosecutors.61 That said, there is no reason to

59.

60.

61.

See Gordon B. Moskowitz, Amanda R. Salomon & Constance M. Taylor, Preconsciously Controlling
Stereotyping: Implicitly Activated Egalitarian Goals Prevent the Activation of Stereotypes, 18 SOC.
COGNITION 151, 155–56 (2000) (showing that “chronic egalitarians” who are personally committed
to removing bias in themselves do not exhibit implicit attitudinal preference for Whites over Blacks).
See Theodore Eisenberg & Sheri Lynn Johnson, Implicit Racial Attitudes of Death Penalty Lawyers,
53 DEPAUL L. REV. 1539, 1545–55 (2004). The researchers used a paper-pencil IAT that measured
attitudes about Blacks and Whites. Id. at 1543–45. The defense attorneys displayed biases that were
comparable to the rest of the population. Id. at 1553. The findings by Moskowitz and colleagues,
supra note 59, sit in some tension with findings by Eisenberg and Johnson. It is possible that defense
attorneys are not chronic egalitarians and/or that the specific practice of criminal defense work
exacerbates implicit biases even among chronic egalitarians.
In some contexts, prosecutors have resisted revealing information potentially related to their
biases. For example, in United States v. Armstrong, 517 U.S. 456 (1996), defendants filed a motion to
dismiss the indictment for selective prosecution, arguing that the U.S. Attorney prosecuted virtually
all African Americans charged with crack offenses in federal court but left all White crack defendants
to be prosecuted in state court, resulting in much longer sentences for identical offenses. Id. at 460–61.
The claim foundered when the U.S. Attorney’s Office resisted the defendants’ discovery motion
concerning criteria for prosecutorial decisions and the U.S. Supreme Court upheld the U.S. Attorney’s
Office’s refusal to provide discovery. Id. at 459–62. The Court held that, prior to being entitled
even to discovery, defendants claiming selective prosecution cases based on race must produce credible
evidence that “similarly situated individuals of a different race were not prosecuted.” Id. at 465.

1142

59 UCLA L. REV. 1124 (2012)

presume attorney exceptionalism in terms of implicit biases.62 And if defense
attorneys, who might be expected to be less biased than the population, show typical amounts of implicit bias, it would seem odd to presume that prosecutors would
somehow be immune. If this is right, there is plenty of reason to be concerned
about how these biases might play out in practice.
As we explain in greater detail below, the conditions under which implicit
biases translate most readily into discriminatory behavior are when people have
wide discretion in making quick decisions with little accountability. Prosecutors
function in just such environments.63 They exercise tremendous discretion to
decide whether, against whom, and at what level of severity to charge a particular crime; they also influence the terms and likelihood of a plea bargain and the
length of the prison sentence—all with little judicial oversight. Other psychological theories—such as confirmation bias, social judgeability theory, and shifting
standards, which we discuss below64—reinforce our hypothesis that prosecutorial
decisionmaking indeed risks being influenced by implicit bias.
3. Trial
a. Jury
If the case goes to the jury, what do we know about how implicit biases
might influence the factfinder’s decisionmaking? There is a long line of research
on racial discrimination by jurors, mostly in the criminal context. Notwithstanding some mixed findings, the general research consensus is that jurors of one
race tend to show bias against defendants who belong to another race (“racial
outgroups”). For example, White jurors will treat Black defendants worse than
they treat comparable White defendants. The best and most recent meta-analysis
of laboratory juror studies was performed by Tara Mitchell and colleagues, who
found that the fact that a juror was of a different race than the defendant influenced

62.

63.
64.

Several of the authors have conducted training sessions with attorneys in which we run the IAT in
the days leading up to the training. The results of these IATs have shown that attorneys harbor biases
that are similar to those harbored by the rest of the population. One recent study of a related population,
law students, confirmed that they too harbor implicit gender biases. See Justin D. Levinson &
Danielle Young, Implicit Gender Bias in the Legal Profession: An Empirical Study, 18 DUKE J. GENDER
L. & POL’Y 1, 28–31 (2010).
See Robert J. Smith & Justin D. Levinson, The Impact of Implicit Racial Bias on the Exercise of
Prosecutorial Discretion, 35 SEATTLE L. REV. 795 (2012) (undertaking a step-by-step consideration
of how prosecutorial discretion may be fraught with implicit bias).
See infra Part II.B.
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both verdicts and sentencing.65 The magnitude of the effect sizes were measured
conservatively66 and found to be small (Cohen’s d=0.092 for verdicts, d=0.185 for
sentencing).67
But effects deemed “small” by social scientists may nonetheless have huge
consequences for the individual, the social category he belongs to, and the entire society. For example, if White juries rendered guilty verdicts in exactly 80 percent of
their decisions,68 then an effect size of Cohen’s d=0.095 would mean that the rate
of conviction for Black defendants will be 83.8 percent, compared to 76.2 percent
for White defendants. Put another way, in one hundred otherwise identical
trials, eight more Black than White defendants would be found guilty.69
One might assume that juror bias against racial outgroups would be greater
when the case is somehow racially charged or inflamed, as opposed to those
instances when race does not explicitly figure in the crime. Interestingly, many
experiments have demonstrated just the opposite.70 Sam Sommers and Phoebe
Ellsworth explain the counterintuitive phenomenon in this way: When the case is
racially charged, jurors—who want to be fair—respond by being more careful
and thoughtful about race and their own assumptions and thus do not show bias
in their deliberations and outcomes. By contrast, when the case is not racially
charged, even though there is a Black defendant and a White victim, jurors are
not especially vigilant about the possibility of racial bias influencing their

65.

66.
67.
68.

69.
70.

Tara L. Mitchell et al., Racial Bias in Mock Juror Decision-Making: A Meta-Analytic Review of
Defendant Treatment, 29 LAW & HUM. BEHAV. 621, 627–28 (2005). The meta-analysis processed
thirty-four juror verdict studies (with 7397 participants) and sixteen juror sentencing studies (with
3141 participants). Id. at 625. All studies involved experimental manipulation of the defendant’s
race. Multirace participant samples were separated out in order to maintain the study’s definition of
racial bias as a juror’s differential treatment of a defendant who belonged to a racial outgroup. See id.
Studies that reported nonsignificant results (p>0.05) for which effect sizes could not be calculated
were given effect sizes of 0.00. Id.
Id. at 629.
See TRACY KYCKELHAHN & THOMAS H. COHEN, U.S. DEP’T OF JUSTICE, BUREAU OF
JUSTICE STATISTICS, NCJ 221152, FELONY DEFENDANTS IN LARGE URBAN COUNTIES,
2004, at 1, 3 (2008), available at http://bjs.ojp.usdoj.gov/content/pub/pdf/fdluc04.pdf (“Seventy-nine
percent of trials resulted in a guilty verdict or judgment, including 82% of bench trials and 76% of
jury trials.”); see also THOMAS H. COHEN & TRACEY KYCKELHAHN, U.S. DEP’T OF JUSTICE,
BUREAU OF JUSTICE STATISTICS, NCJ 228944, FELONY DEFENDANTS IN LARGE URBAN
COUNTIES, 2006, at 1 (2010), available at http://bjs.ojp.usdoj.gov/content/pub/pdf/fdluc06.pdf
(reporting the “typical” outcome as three out of four trials resulting in convictions).
This translation between effect size d values and outcomes was described by Robert Rosenthal &
Donald B. Rubin, A Simple, General Purpose Display of Magnitude of Experimental Effect, 74 J. EDUC.
PSYCHOL. 166 (1982).
See, e.g., Samuel R. Sommers & Phoebe C. Ellsworth, “Race Salience” in Juror Decision-Making:
Misconceptions, Clarifications, and Unanswered Questions, 27 BEHAV. SCI. & L. 599 (2009).
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decisionmaking. These findings are more consistent with an implicit bias than a
concealed explicit bias explanation.71
So far, we know that race effects have been demonstrated in juror studies
(sometimes in counterintuitive ways), but admittedly little is known about “the
precise psychological processes through which the influence of race occurs in the
legal context.”72 Our default assumption is juror unexceptionalism—given that
implicit biases generally influence decisionmaking, there is no reason to presume
that citizens become immune to the effects of these biases when they serve in the
role of jurors. Leading scholars from the juror bias field have expressly raised the possibility that the psychological mechanisms might be “unintentional and even
non-conscious processes.”73
Some recent juror studies by Justin Levinson and Danielle Young have
tried to disentangle the psychological mechanisms of juror bias by using the IAT
and other methods. In one mock juror study, Levinson and Young had participants view five photographs of a crime scene, including a surveillance camera
photo that featured a masked gunman whose hand and forearm were visible. For
half the participants, that arm was dark skinned; for the other half, that arm was
lighter skinned.74 The participants were then provided twenty different pieces of
trial evidence. The evidence was designed to produce an ambiguous case regarding
whether the defendant was indeed the culprit. Participants were asked to rate
how much the presented evidence tended to indicate the defendant’s guilt or innocence and to decide whether the defendant was guilty or not, using both a scale of
guilty or not guilty and a likelihood scale of zero to one hundred.75
The study found that the subtle manipulation of the skin color altered how
jurors evaluated the evidence presented and also how they answered the crucial
question “How guilty is the defendant?” The guilt mean score was M=66.97 for
71.

72.
73.
74.
75.

See Samuel R. Sommers & Phoebe C. Ellsworth, White Juror Bias: An Investigation of Prejudice
Against Black Defendants in the American Courtroom, 7 PSYCHOL. PUB. POL’Y & L. 201, 255
(2001); Samuel R. Sommers & Phoebe C. Ellsworth, Race in the Courtroom: Perceptions of Guilt and
Dispositional Attributions, 26 PERSONALITY & SOC. PSYCHOL. BULL. 1367 (2000). That said,
one could still hold to an explicit bias story in the following way: The juror has a negative attitude or
stereotype that he is consciously aware of and endorses. But he knows it is not socially acceptable
so he conceals it. When a case is racially charged, racial bias is more salient, so other jurors will be on
the lookout for bias. Accordingly, the juror conceals it even more, all the way up to making sure that
his behavior is completely race neutral. This explicit bias story is not mutually exclusive with the
implicit bias story we are telling.
Samuel R. Sommers, Race and the Decision-Making of Juries, 12 LEGAL & CRIMINOLOGICAL
PSYCHOL. 171, 172 (2007).
Id. at 175.
Levinson & Young, supra note 20, at 332–33 (describing experimental procedures).
Id. at 334.
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dark skin and M=56.37 for light skin, with 100 being “definitely guilty.”76 Measures
of explicit bias, including the Modern Racism Scale and feeling thermometers,
showed no statistically significant correlation with the participants’ weighing of the
evidence or assessment of guilt.77 More revealing, participants were asked to recall
the race of the masked robber (which was a proxy for the light or dark skin), but
many could not recall it.78 Moreover, their recollections did not correlate with their
judgments of guilt.79 Taken together, these findings suggest that implicit bias—not
explicit, concealed bias, or even any degree of conscious focus on race—was influencing how jurors assessed the evidence in the case.
In fact, there is even clearer evidence that implicit bias was at work.
Levinson, Huajian Cai, and Young also constructed a new IAT, the Guilty–Not
Guilty IAT, to test implicit stereotypes of African Americans as guilty (not innocent).80
They gave the participants this new IAT and the general race attitude IAT. They
found that participants showed an implicit negative attitude toward Blacks as well
as a small implicit stereotype between Black and guilty.81 More important than the
bias itself is whether it predicts judgment. On the one hand, regression analysis
demonstrated that a measure of evidence evaluation was a function of both the
implicit attitude and the implicit stereotype.82 On the other hand, the IAT scores
did not predict what is arguably more important: guilty verdicts or judgments of
guilt on a more granular scale (from zero to one hundred).83 In sum, a subtle change

76.
77.
78.

79.
80.
81.
82.

83.

See id. at 337 (confirming that the difference was statistically significant, F=4.40, p=0.034, d=0.52).
Id. at 338.
This finding built upon Levinson’s previous experimental study of implicit memory bias in legal
decisionmaking. See Justin D. Levinson, Forgotten Racial Equality: Implicit Bias, Decisionmaking, and
Misremembering, 57 DUKE L.J. 345, 398–406 (2007) (finding that study participants misremembered
trial-relevant facts in racially biased ways).
Levinson & Young, supra note 20, at 338.
Justin D. Levinson, Huajian Cai & Danielle Young, Guilty by Implicit Bias: The Guilty–Not Guilty
Implicit Association Test, 8 OHIO ST. J. CRIM. L. 187 (2010).
Id. at 204. For the attitude IAT, D=0.21 (p<0.01). Id. at 204 n.87. For the Guilty–Not Guilty IAT,
D=0.18 (p<0.01). Id. at 204 n.83.
Participants rated each of the twenty pieces of information (evidence) in terms of its probity
regarding guilt or innocence on a 1–7 scale. This produced a total “evidence evaluation” score that could
range between 20 (least amount of evidence of guilt) to 140 (greatest). Id. at 202 n.70 (citation
omitted). The greater the Black = guilty stereotype or the greater the negative attitude toward Blacks, the
higher the guilty evidence evaluation. The ultimate regression equation was: Evidence = 88.58 + 5.74 x
BW + 6.61 x GI + 9.11 x AI + e (where BW stands for Black or White suspect; GI stands for guilty
stereotype IAT score; AI stands for race attitude IAT score; e stands for error). Id. at 206. In
normalized units, the implicit stereotype β=0.25 (p<0.05); the implicit attitude β=0.34 (p<0.01);
adjusted R2=0.24. See id. at 206 nn.93–95.
Id. at 206 n.95.
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in skin color changed judgments of evidence and guilt; implicit biases measured
by the IAT predicted how respondents evaluated identical pieces of information.
We have a long line of juror research, as synthesized through a metaanalysis, revealing that jurors of one race treat defendants of another race worse with
respect to verdict and sentencing. According to some experiments, that difference
might take place more often in experimental settings when the case is not racially
charged, which suggests that participants who seek to be fair will endeavor to
correct for potential bias when the threat of potential race bias is obvious. Finally,
some recent work reveals that certain IATs can predict racial discrimination in the
evaluation of evidence by mock jurors. Unfortunately, because of the incredible
difficulties in research design, we do not have studies that evaluate implicit bias in
real criminal trials. Accordingly, the existing body of research, while strongly suggestive, provides inferential rather than direct support that implicit bias accounts for
some of the race effects on conviction and sentencing.
b. Judge
Obviously, the judge plays a crucial role in various aspects of the trial, exercising important discretion in setting bail,84 deciding motions, conducting and
deciding what can be asked during jury selection, ruling on the admissibility of
evidence, presiding over the trial, and rendering verdicts in some cases. Again, as
with the lawyers, there is no inherent reason to think that judges are immune
from implicit biases. The extant empirical evidence supports this assumption.85 Jeff
Rachlinski and his coauthors are the only researchers who have measured the
implicit biases of actual trial court judges. They have given the race attitude IAT to
judges from three different judicial districts. Consistent with the general population, the White judges showed strong implicit attitudes favoring Whites over Blacks.86

84.
85.

86.

See Ian Ayres & Joel Waldfogel, A Market Test for Race Discrimination in Bail Setting, 46 STAN. L.
REV. 987, 992 (1994) (finding 35 percent higher bail amounts for Black defendants after controlling
for eleven other variables besides race).
Judge Bennett, a former civil rights lawyer, shares his unnerving discovery of his own disappointing
IAT results in Mark W. Bennett, Unraveling the Gordian Knot of Implicit Bias in Jury Selection: The
Problems of Judge-Dominated Voir Dire, the Failed Promise of Batson, and Proposed Solutions, 4 HARV.
L. & POL’Y REV. 149, 150 (2010).
See Jeffrey J. Rachlinski et al., Does Unconscious Racial Bias Affect Trial Judges?, 84 NOTRE DAME
L. REV. 1195, 1210 (2009). White judges (N=85) showed an IAT effect M=216 ms (with a
standard deviation of 201 ms). 87.1 percent of them were quicker to sort in the schema-consistent
arrangement than in the schema-inconsistent one. Black judges (N=43) showed a small bias M=26
ms (with a standard deviation of 208 ms). Only 44.2 percent of Black judges were quicker to sort in
the schema-consistent arrangement than in the schema-inconsistent one. See id.
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Rachlinski and colleagues investigated whether these biases predicted behavioral differences by giving judges three different vignettes and asking for their
views on various questions, ranging from the likelihood of defendant recidivism to
the recommended verdict and confidence level. Two of these vignettes revealed
nothing about race, although some of the judges were subliminally primed with
words designed to trigger the social category African American. The third vignette
explicitly identified the defendant (and victim) as White or Black and did not use
subliminal primes. After collecting the responses, Rachlinski et al. analyzed whether
judges treated White or Black defendants differently and whether the IAT could
predict any such difference.
They found mixed results. In the two subliminal priming vignettes, judges
did not respond differently on average as a function of the primes. In other words,
the primes did not prompt them to be harsher on defendants across the board as
prior priming studies with nonjudge populations had found.87 That said, the
researchers found a marginally statistically significant interaction with IAT scores:
Judges who had a greater degree of implicit bias against Blacks (and relative
preference for Whites) were harsher on defendants (who were never racially identified) when they had been primed (with the Black words). By contrast, those judges
who had implicit attitudes in favor of Blacks were less harsh on defendants when
they received the prime.88
In the third vignette, a battery case that explicitly identified the defendant as
one race and the victim as the other,89 the White judges showed equal likelihood
of convicting the defendant, whether identified as White or Black. By contrast,
Black judges were much more likely to convict the defendant if he was identified
as White as compared to Black. When the researchers probed more deeply to
see what, if anything, the IAT could predict, they did not find the sort of interaction
that they found in the other two vignettes—in other words, judges with strong
implicit biases in favor of Whites did not treat the Black defendant more harshly.90
Noticing the difference between White and Black judge responses in the
third vignette study, the researchers probed still deeper and found a three-way
interaction between a judge’s race, a judge’s IAT score, and a defendant’s race. No
effect was found for White judges; the core finding concerned, instead, Black
87.
88.
89.
90.

See Sandra Graham & Brian S. Lowery, Priming Unconscious Racial Stereotypes About Adolescent
Offenders, 28 LAW & HUM. BEHAV. 483 (2004).
See Rachlinski et al., supra note 86, at 1215. An ordered logit regression was performed between the
judge’s disposition against the priming condition, IAT score, and their interaction. The interaction
term was marginally significant at p=0.07. See id. at 1214–15 n.94.
This third vignette did not use any subliminal primes.
See id. at 1202 n.41.
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judges. Those Black judges with a stronger Black preference on the IAT were
less likely to convict the Black defendant (as compared to the White defendant);
correlatively, those Black judges with a White preference on the IAT were more likely
to convict the Black defendant.91
It is hard to make simple sense of such complex findings, which may have
been caused in part by the fact that the judges quickly sniffed out the purpose of the
study—to detect racial discrimination.92 Given the high motivation not to perform
race discrimination under research scrutiny, one could imagine that White judges
might make sure to correct for any potential unfairness. By contrast, Black
judges may have felt less need to signal racial fairness, which might explain why
Black judges showed different behaviors as a function of implicit bias whereas White
judges did not.
Put another way, data show that when the race of the defendant is
explicitly identified to judges in the context of a psychology study (that is, the third
vignette), judges are strongly motivated to be fair, which prompts a different
response from White judges (who may think to themselves “whatever else, make
sure not to treat the Black defendants worse”) than Black judges (who may
think “give the benefit of the doubt to Black defendants”). However, when race is
not explicitly identified but implicitly primed (vignettes one and two), perhaps
the judges’ motivation to be accurate and fair is not on full alert. Notwithstanding all the complexity, this study provides some suggestive evidence that implicit
attitudes may be influencing judges’ behavior.
4. Sentencing
There is evidence that African Americans are treated worse than similarly
situated Whites in sentencing. For example, federal Black defendants were sentenced to 12 percent longer sentences under the Sentencing Reform Act of
1984,93 and Black defendants are subject disproportionately to the death penalty.94

91.
92.
93.
94.

Id. at 1220 n.114.
See id. at 1223.
See David B. Mustard, Racial, Ethnic, and Gender Disparities in Sentencing: Evidence From the U.S.
Federal Courts, 44 J.L. & ECON. 285, 300 (2001) (examining federal judge sentencing under the
Sentencing Reform Act of 1984).
See U.S. GEN. ACCOUNTING OFFICE, GAO GGD-90-57, REPORT TO THE SENATE AND
HOUSE COMMITTEES ON THE JUDICIARY, DEATH PENALTY SENTENCING: RESEARCH
INDICATES PATTERN OF RACIAL DISPARITIES (1990) (finding killers of White victims receive
the death penalty more often than killers of Black victims); David C. Baldus et al., Racial
Discrimination and the Death Penalty in the Post-Furman Era: An Empirical and Legal Overview,

Implicit Bias in the Courtroom

1149

Of course, it is possible that there is some good reason for that difference, based
on the merits. One way to check is to run experimental studies holding everything
constant except for race.
Probation officers. In one study, Sandra Graham and Brian Lowery subliminally primed police officers and juvenile probation officers with words related to
African Americans, such as “Harlem” or “dreadlocks.” This subliminal priming
led the officers to recommend harsher sentencing decisions.95 As we noted above,
Rachlinski et al. found no such effect on the judges they tested using a similar but
not identical method.96 But, at least in this study, an effect was found with
police and probation officers. Given that this was a subliminal prime, the merits
could not have justified the different evaluations.
Afrocentric features. Irene Blair, Charles Judd, and Kristine Chapleau took
photographs from a database of criminals convicted in Florida97 and asked participants to judge how Afrocentric both White and Black inmates looked on a scale of
one to nine.98 The goal was to see if race, facial features, or both correlated with
actual sentencing. Using multiple regression analysis, the researchers found that
after controlling for the seriousness of the primary and additional offenses, the race of
the defendant showed no statistical significance.99 In other words, White and Black
defendants were sentenced without discrimination based on race. According to the

95.
96.

97.
98.
99.

With Recent Findings From Philadelphia, 83 CORNELL L. REV. 1638, 1710–24 (1998) (finding
mixed evidence that Black defendants are more likely to receive the death sentence).
See Graham & Lowery, supra note 87.
Priming studies are quite sensitive to details. For example, the more subliminal a prime is (in time
duration and in frequency), the less the prime tends to stick (the smaller the effects and the faster it
dissipates). Rachlinski et al. identified some differences between their experimental procedure and that
of Graham and Lowery’s. See Rachlinski et al., supra note 86, at 1213 n.88. Interestingly, in the Rachlinski
study, for judges from the eastern conference (seventy judges), a programming error made their subliminal primes last only sixty-four milliseconds. By contrast, for the western conference (forty-five
judges), the prime lasted 153 milliseconds, which was close to the duration used by Graham and
Lowery (150 milliseconds). See id. at 1206 (providing numerical count of judges’ prime); id. at 1213
n.84 (identifying the programming error). Graham and Lowery wrote that they selected the priming
durations through extensive pilot testing “to arrive at a presentation time that would allow the
primes to be detectable but not identifiable.” Graham & Lowery, supra note 87, at 489. It is possible
that the truncated priming duration for the eastern conference judges contributed to the different
findings between Rachlinski et al. and Graham and Lowery.
See Irene V. Blair et al., The Influence of Afrocentric Facial Features in Criminal Sentencing, 15
PSYCHOL. SCI. 674, 675 (2004) (selecting a sample of 100 Black inmates and 116 White inmates).
Id. at 676. Afrocentric meant full lips, broad nose, relatively darker skin color, and curly hair. It is what
participants socially understood to look African without any explicit instruction or definition. See id.
at 674 n.1.
Id. at 676.
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researchers, this is a success story based on various sentencing reforms specifically
adopted by Florida mostly to decrease sentencing discretion.100
However, when the researchers added Afrocentricity of facial features into
their regressions, they found a curious correlation. Within each race, either Black
or White, the more Afrocentric the defendant looked, the harsher his punishment.101
How much so? If you picked a defendant who was one standard deviation above
the mean in Afrocentric features and compared him to another defendant of the
same race who was one standard deviation below the mean, there would be a sentence difference of seven to eight months between them, holding constant any
difference in their actual crime.102
Again, if the research provides complex findings, we must grapple with a
complex story. On the one hand, we have good news: Black and White defendants were, overall, sentenced comparably. On the other hand, we have bad
news: Within each race, the more stereotypically Black the defendant looked,
the harsher the punishment. What might make sense of such results? According
to the researchers, perhaps implicit bias was responsible.103 If judges are motivated to
avoid racial discrimination, they may be on guard regarding the dangers of treating
similarly situated Blacks worse than Whites. On alert to this potential bias, the
judges prevent it from causing any discriminatory behavior. By contrast, judges have
no conscious awareness that Afrocentric features might be triggering stereotypes
of criminality and violence that could influence their judgment. Without such
awareness, they could not explicitly control or correct for the potential bias.104 If
this explanation is correct, we have further evidence that discrimination is
being driven in part by implicit biases and not solely by explicit-but-concealed biases.
***
Where does this whirlwind tour of psychological research findings leave us?
In each of the stages of the criminal trial process discussed, the empirical research
100. Id. at 677.
101. Id. at 676–77. Jennifer Eberhardt and her colleagues reached consistent findings when she used the

same Florida photograph dataset to examine how Black defendants were sentenced to death. After
performing a median split on how stereotypical the defendant looked, the top half were sentenced to
death 57.5 percent of the time compared to the bottom half, which were sentenced to death only 24.4
percent of the time. See Jennifer L. Eberhardt et al., Looking Deathworthy: Perceived Stereotypicality
of Black Defendants Predicts Capital-Sentencing Outcomes, 17 PSYCHOL. SCI. 383, 384 (2006).
Interestingly, this effect was not observed when the victim was Black. See id. at 385.
102. See Blair et al., supra note 97, at 677–78.
103. See id. at 678 (hypothesizing that “perhaps an equally pernicious and less controllable process [is] at work”).
104. See id. at 677.
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gives us reason to think that implicit biases—attitudes and beliefs that we are not
directly aware of and may not endorse—could influence how defendants are
treated and judged. Wherever possible, in our description of the studies, we have
tried to provide the magnitude of these effects. But knowing precisely how much
work they really do is difficult. If we seek an estimate, reflective of an entire
body of research and not any single study, one answer comes from the Greenwald
meta-analysis, which found that the IAT (the most widely used, but not the
only measure of implicit bias) could predict 5.6 percent of the variation of the behavior in Black–White behavioral domains.105
Should that be deemed a lot or a little? In answering this question, we
should be mindful of the collective impact of such biases, integrated over time
(per person) and over persons (across all defendants).106 For a single defendant,
these biases may surface for various decisionmakers repeatedly in policing, charging, bail, plea bargaining, pretrial motions, evidentiary motions, witness credibility,
lawyer persuasiveness, guilt determination, sentencing recommendations, sentencing itself, appeal, and so on. Even small biases at each stage may aggregate into
a substantial effect.
To get a more concrete sense, Anthony Greenwald has produced a simulation that models cumulating racial disparities through five sequential stages of
criminal justice—arrest, arraignment, plea bargain, trial, and sentence. It supposes that the probability of arrest having committed the offense is 0.50, that
the probability of conviction at trial is 0.75, and that the effect size of implicit
bias is r=0.1 at each stage. Under this simulation, for a crime with a mean sentence
of 5 years, and with a standard deviation of 2 years, Black criminals can expect a
sentence of 2.44 years whereas White criminals can expect just 1.40 years.107 To
appreciate the full social impact, we must next aggregate this sort of disparity a
second time over all defendants subject to racial bias, out of an approximate annual

105. See Greenwald et al., supra note 24, at 24 tbl.3 (showing that correlation between race attitude IAT

(Black/White) and behavior in the meta-analysis is 0.236, which when squared equals 0.056, the
percentage of variance explained).
106. See Rachlinski et al., supra note 86, at 1202; Jerry Kang & Mahzarin Banaji, Fair Measures: A
Behavioral Realist Revision of ‘Affirmative Action,’ 94 CALIF. L. REV. 1063, 1073 (2006).
107. The simulation is available at Simulation: Cumulating Racial Disparities Through 5 Sequential Stages of
Criminal Justice, http://faculty.washington.edu/agg/UCLA_PULSE.simulation.xlsx (last visited
May 15, 2012). If in the simulation the effect size of race discrimination at each step is increased
from r=0.1 to r=0.2, which is less than the average effect size of race discrimination effects found in
the 2009 meta-analysis, see supra note 105, the ratio of expected years of sentence would increase to
3.11 years (Black) to 1.01 years (White).
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total of 20.7 million state criminal cases108 and 70 thousand federal criminal cases.109
And, as Robert Abelson has demonstrated, even small percentages of variance
explained might amount to huge impacts.110
B.

The Civil Path

Now, we switch from the criminal to the civil path and focus on the
trajectory of an individual111 bringing suit in a federal employment discrimination
case—and on how implicit bias might affect this process. First, the plaintiff, who is
a member of a protected class, believes that her employer has discriminated against
her in some legally cognizable way.112 Second, after exhausting necessary administrative remedies,113 the plaintiff sues in federal court. Third, the defendant tries to
terminate the case before trial via a motion to dismiss for failure to state a claim
under Federal Rule of Civil Procedure (FRCP) 12(b)(6). Fourth, should that
fail, the defendant moves for summary judgment under FRCP 56. Finally, should
that motion also fail, the jury renders a verdict after trial. Again, at each of these

108. See ROBERT C. LAFOUNTAIN ET AL., COURT STATISTICS PROJECT, EXAMINING THE WORK
OF STATE COURTS: AN ANALYSIS OF 2009 STATE COURT CASELOADS 3 (2011), available at

http://www.courtstatistics.org/FlashMicrosites/CSP/images/CSP2009.pdf.
109. See Rachlinski et al., supra note 86, at 1202.
110. See Robert P. Abelson, A Variance Explanation Paradox: When a Little Is a Lot, 97 PSYCHOL. BULL.

129, 132 (1985) (explaining that the batting average of a 0.320 hitter or a 0.220 hitter predicts only
1.4 percent of the variance explained for a single at-bat producing either a hit or no-hit). Some
discussion of this appears in Kang & Lane, supra note 2, at 489.
111. We acknowledge that Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 (2011), made it much more
difficult to certify large classes in employment discrimination cases. See id. at 2553–54 (holding that
statistical evidence of gender disparities combined with a sociologist’s analysis that Wal-Mart’s
corporate culture made it vulnerable to gender bias was inadequate to show that members of the
putative class had a common claim for purposes of class certification under FED. R. CIV. P. 23(b)).
112. For example, in a Title VII cause of action for disparate treatment, the plaintiff must demonstrate an
adverse employment action “because of” the plaintiff’s “race, color, religion, sex, or national origin.”
42 U.S.C. § 2000e-2(a)(1) (2006). By contrast, in a Title VII cause of action for disparate impact, the
plaintiff challenges facially neutral policies that produce a disparate impact on protected populations. See
Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971). We recognize that employment discrimination
law is far more complex than presented here, with different elements for different state and federal
causes of action.
113. The U.S. Equal Employment Opportunity Commission (EEOC) process is critical in practical
terms because the failure to file a claim with the EEOC within the quite short statute of limitations
(either 180 or 300 days depending on whether the jurisdiction has a state or local fair employment
agency) or to timely file suit after resorting to the EEOC results in an automatic dismissal of the
claim. However, neither EEOC inaction nor an adverse determination preclude private suit. See 2
CHARLES SULLIVAN & LAUREN WALTER, EMPLOYMENT DISCRIMINATION LAW AND
PRACTICE § 12.03[B], at 672 (4th ed. 2012).

Implicit Bias in the Courtroom

1153

stages,114 implicit biases could potentially influence the outcome. To maintain a
manageable scope of analysis, we focus on employer discrimination, pretrial adjudication, and jury verdict.
1. Employer Discrimination
For many, the most interesting question is whether implicit bias helped
cause the employer to discriminate against the plaintiff. There are good reasons
to think that some negative employment actions are indeed caused by implicit
biases in what tort scholars call a “but-for” sense. This but-for causation may be
legally sufficient since Title VII and most state antidiscrimination statutes require
only a showing that the plaintiff was treated less favorably “because of” a protected
characteristic, such as race or sex.115 But our objective here is not to engage the doctrinal116 and philosophical questions117 of whether existing antidiscrimination laws
do or should recognize implicit bias-actuated discrimination. We also do not
address what sorts of evidence should be deemed admissible when plaintiffs attempt
to make such a case at trial.118 Although those questions are critically important, our

114. As explained when we introduced the Criminal Path, the number of stages identified is somewhat

arbitrary. We could have listed more or fewer stages.
115. Section 703(a) of Title VII of the 1964 Civil Rights Act states that “[i]t shall be an unlawful

employment practice for an employer to fail or refuse to hire or to discharge any individual, or otherwise
to discriminate against any individual . . . because of [an] individual’s race, color, religion, sex, or national
origin.” 42 U.S.C. § 2000e-2(a)(1).
116. For discussion of legal implications, see Faigman, Dasgupta & Ridgeway, supra note 19; Linda
Hamilton Krieger, The Content of Our Categories: A Cognitive Bias Approach to Discrimination and Equal
Employment Opportunity, 47 STAN. L. REV. 1161 (1995); Krieger & Fiske, supra note 2.
117. For a philosophical analysis, see Patrick S. Shin, Liability for Unconscious Discrimination? A Thought
Experiment in the Theory of Employment Discrimination Law, 62 HASTINGS L.J. 67 (2010).
118. For example, there is considerable disagreement on whether an expert should be allowed to testify that
a particular case is an instance of implicit bias. This issue is part of a much larger debate regarding
scientists’ ability to make reasonable inferences about an individual case from group data. John
Monahan and Laurens Walker first pointed out that scientific evidence often comes to court at two
different levels of generality, one general and one specific. See Laurens Walker & John Monahan,
Social Frameworks: A New Use of Social Science in Law, 73 VA. L. REV. 559 (1987). For instance,
in a case involving the accuracy of an eyewitness identification, the general question might concern
whether eyewitness identifications that are cross-racial are less reliable than same-race identifications; the specific question in the case would involve whether the cross-racial identification in
this case was accurate. Interested in social science evidence, Monahan and Walker referred to this
as “social framework” evidence, though their fundamental insight regarding frameworks applies to all
scientific evidence. In the context of implicit biases, then, general research amply demonstrates the
phenomenon in the population. However, in the courtroom, the issue typically concerns whether a
particular decision or action was a product of implicit bias.
As a scientific matter, knowing that a phenomenon exists in a population does not necessarily
mean that a scientist can reliably say that it was manifest in a particular case. This has led to a debate as to
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task is more limited—to give an empirical account of how implicit bias may
potentially influence a civil litigation trajectory.
Our belief that implicit bias causes some employment discrimination is based
on the following evidence. First, tester studies in the field—which involve sending
identical applicants or applications except for some trait, such as race or gender—
have generally uncovered discrimination. According to a summary by Mark Bendick
and Ana Nunes, there have been “several dozen testing studies” in the past two
decades, in multiple countries, focusing on discrimination against various
demographic groups (including women, the elderly, and racial minorities).119
These studies consistently reveal typical “net rates of discrimination” that range
from 20–40 percent.120 In other words, in 20–40 percent of cases, employers treat
subordinated groups (for example, racial minorities) worse than privileged groups
(for example, Whites) even though the testers were carefully controlled to be identically qualified.
Second, although tester studies do not distinguish between explicit versus
implicit bias, various laboratory experiments have found implicit bias correlations
with discriminatory evaluations. For example, Laurie Rudman and Peter Glick
demonstrated that in certain job conditions, participants treated a self-promoting
and competent woman, whom the researchers termed “agentic,” worse than an

whether experts should be limited to testifying only to the general phenomenon or should be allowed
to opine on whether a particular case is an instance of the general phenomenon. This is a
complicated issue and scholars have weighed in on both sides. For opposition to the use of expert
testimony that a specific case is an instance of implicit bias, see Faigman, Dasgupta & Ridgeway,
supra note 19, at 1394 (“The research . . . does not demonstrate that an expert can validly determine
whether implicit bias caused a specific employment decision.”); and John Monahan, Laurens Walker
& Gregory Mitchell, Contextual Evidence of Gender Discrimination: The Ascendance of “Social
Frameworks,” 94 VA. L. REV. 1715, 1719 (2008) (“[Testimony] in which the expert witness explicitly
linked general research findings on gender discrimination to specific factual conclusions . . . exceeded
the limitations on expert testimony established by the Federal Rules of Evidence and by both the
original and revised proposal of what constitutes ‘social framework’ evidence.”). For advancement
of allowing expert testimony that a particular case is an instance of some general phenomenon, see
Susan T. Fiske & Eugene Borgida, Standards for Using Social Psychological Evidence in Employment
Discrimination Proceedings, 83 TEMPLE L. REV. 867, 876 (2011) (“Qualified social scientists who
provide general, relevant knowledge and apply ordinary scientific reasoning may offer informal
opinion about the individual case, but probabilistically.”).
In the end, lawyers may be able to work around this dispute by using an expert to provide social
framework evidence that identifies particular attributes that exacerbate biased decisionmaking, then
immediately calling up another witness who is personally familiar with the defendant’s work environment and asking that witness whether each of those particular attributes exists.
119. See Marc Bendick, Jr. & Ana P. Nunes, Developing the Research Basis for Controlling Bias in Hiring, 68 J.
SOC. ISSUES (forthcoming 2012), available at http://www.bendickegan.com/pdf/Sent_to_JSI_Feb_27_2010.pdf.
120. Id. (manuscript at 15).
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equally agentic man.121 When the job description explicitly required the employee
to be cooperative and to work well with others, participants rated the agentic female
less hirable than the equally agentic male.122 Probing deeper, the researchers
identified that the participants penalized the female candidate for lack of social
skills, not incompetence.123 Explicit bias measures did not correlate with the
rankings; however, an implicit gender stereotype (associating women as more
communal than agentic)124 did correlate negatively with the ratings for social skills.
In other words, the higher the implicit gender stereotype, the lower the social
skills evaluation.125
Third, field experiments have provided further confirmation under realworld conditions. The studies by Marianne Bertrand and Sendhil Mullainathan
demonstrating discrimination in callbacks because of the names on comparable
resumes have received substantial attention in the popular press as well as in law
reviews.126 These studies found that for equally qualified—indeed, otherwise identical candidates, firms called back “Emily” more often than “Lakisha.”127 Less
attention has been paid to Dan-Olof Rooth’s extensions of this work, which
found similar callback discrimination but also found correlations between implicit
stereotypes and the discriminatory behavior.128 Rooth has found these correlations

121. Laurie A. Rudman & Peter Glick, Prescriptive Gender Stereotypes and Backlash Toward Agentic

122.

123.
124.
125.
126.
127.
128.

Women, 57 J. SOC. ISSUES 743, 757 (2001). Agentic qualities were signaled by a life philosophy
essay and canned answers to a videotaped interview that emphasized self-promotion and competence.
See id. at 748. Agentic candidates were contrasted with candidates whom the researchers labeled
“androgynous”—they also demonstrated the characteristics of interdependence and cooperation. Id.
The difference was M=2.84 versus M=3.52 on a 5 point scale (p<0.05). See id. at 753. No gender
bias was shown when the job description was ostensibly masculine and did not call for cooperative
behavior. Also, job candidates that were engineered to be androgynous—in other words, to show both
agentic and cooperative traits—were treated the same regardless of gender. See id.
See id. at 753–54.
The agentic stereotype was captured by word stimuli such as “independent,” “autonomous,” and
“competitive.” The communal stereotype was captured by words such as “communal,” “cooperative,”
and “kinship.” See id. at 750.
See id. at 756 (r=–0.49, p<0.001). For further description of the study in the law reviews, see Kang,
supra note 46, at 1517–18.
Marianne Bertrand & Sendhil Mullainathan, Are Emily and Greg More Employable Than Lakisha
and Jamal? A Field Experiment on Labor Market Discrimination, 94 AM. ECON. REV. 991 (2004). A
search of the TP-ALL database in Westlaw on December 10, 2011 revealed ninety-six hits.
Id. at 992.
Dan-Olof Rooth, Automatic Associations and Discrimination in Hiring: Real World Evidence, 17
LABOUR ECON. 523 (2010) (finding that implicit stereotypes, as measured by the IAT, predicted
differential callbacks of Swedish-named versus Arab-Muslim-named resumes). An increase of one
standard deviation in implicit stereotype produced almost a 12 percent decrease in the probability that
an Arab/Muslim candidate received an interview. See id.
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with not only implicit stereotypes about ethnic groups (Swedes versus Arab-Muslims)
but also implicit stereotypes about the obese.129
Because implicit bias in the courtroom is our focus, we will not attempt to
offer a comprehensive summary of the scientific research as applied to the implicit
bias in the workplace.130 We do, however, wish briefly to highlight lines of
research—variously called “constructed criteria,” “shifting standards,” or “casuistry”—
that emphasize the malleability of merit. We focus on this work because it has
received relatively little coverage in the legal literature and may help explain how
complex decisionmaking with multiple motivations occurs in the real world.131
Moreover, this phenomenon may influence not only the defendant (accused of
discrimination) but also the jurors who are tasked to judge the merits of the
plaintiff’s case.
Broadly speaking, this research demonstrates that people frequently engage in
motivated reasoning132 in selection decisions that we justify by changing merit
criteria on the fly, often without conscious awareness. In other words, as between
two plausible candidates that have different strengths and weaknesses, we first choose
the candidate we like—a decision that may well be influenced by implicit factors—
and then justify that choice by molding our merit standards accordingly.
We can make this point more concrete. In one experiment, Eric Luis
Uhlmann and Geoffrey Cohen asked participants to evaluate two finalists for
police chief—one male, the other female.133 One candidate’s profile signaled book
smart, the other’s profile signaled streetwise, and the experimental design varied
which profile attached to the woman and which to the man. Regardless of which
attributes the male candidate featured, participants favored the male candidate
and articulated their hiring criteria accordingly. For example, education (book

129. Jens Agerström & Dan-Olof Rooth, The Role of Automatic Obesity Stereotypes in Real Hiring

130.

131.
132.

133.

Discrimination, 96 J. APPLIED PSYCHOL. 790 (2011) (finding that hiring managers (N=153)
holding more negative IAT-measured automatic stereotypes about the obese were less likely to invite
an obese applicant for an interview).
Thankfully, many of these studies have already been imported into the legal literature. For a
review of the science, see Kang & Lane, supra note 2, at 484–85 (discussing evidence of racial bias in
how actual managers sort resumes and of correlations between implicit biases, as measured by the
IAT, and differential callback rates).
One recent exception is Rich, supra note 25.
For discussion of motivated reasoning in organizational contexts, see Sung Hui Kim, The Banality
of Fraud: Re-situating the Inside Counsel as Gatekeeper, 74 FORDHAM L. REV. 983, 1029–34 (2005).
Motivated reasoning is “the process through which we assimilate information in a self-serving manner.”
Id. at 1029.
See Eric Luis Uhlmann & Geoffrey L. Cohen, Constructed Criteria: Redefining Merit to Justify
Discrimination, 16 PSYCHOL. SCI. 474, 475 (2005).
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smarts) was considered more important when the man had it.134 Surprisingly,
even the attribute of being family oriented and having children was deemed more
important when the man had it.135
Michael Norton, Joseph Vandello, and John Darley have made similar
findings, again in the domain of gender.136 Participants were put in the role of
manager of a construction company who had to hire a high-level employee. One
candidate’s profile signaled more education; the other’s profile signaled more
experience. Participants ranked these candidates (and three other filler candidates),
and then explained their decisionmaking by writing down “what was most
important in determining [their] decision.”137
In the control condition, the profiles were given with just initials (not full
names) and thus the test subjects could not assess their gender. In this condition,
participants preferred the higher educated candidate 76 percent of the time.138 In
the two experimental conditions, the profiles were given names that signaled
gender, with the man having higher education in one condition and the woman
having higher education in the other. When the man had higher education,
the participants preferred him 75 percent of the time. In sharp contrast, when the
woman had higher education, only 43 percent of the participants preferred her.139
The discrimination itself is not as interesting as how the discrimination
was justified. In the control condition and the man-has-more-education condition, the participants ranked education as more important than experience about
half the time (48 percent and 50 percent).140 By contrast, in the woman-has-moreeducation condition, only 22 percent ranked education as more important than
experience.141 In other words, what counted as merit was redefined, in real time,
to justify hiring the man.
Was this weighting done consciously, as part of a strategy to manipulate
merit in order to provide a cover story for decisionmaking caused and motivated by
explicit bias? Or, was merit refactored in a more automatic, unconscious, dissonancereducing rationalization, which would be more consistent with an implicit bias
story? Norton and colleagues probed this causation question in another series of

134. See id. (M=8.27 with education versus M=7.07 without education, on a 11 point scale; p=0.006; d=1.02).
135. See id. (M=6.21 with family traits versus 5.08 without family traits; p=0.05; d=0.86).
136. Michael I. Norton et al., Casuistry and Social Category Bias, 87 J. PERSONALITY & SOC. PSYCHOL.
137.
138.
139.
140.
141.

817 (2004).
Id. at 820.
Id. at 821.
Id.
Id.
Id.
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experiments, in the context of race and college admissions.142 In a prior study, they
had found that Princeton undergraduate students shifted merit criteria—the relative
importance of GPA versus the number of AP classes taken—to select the Black
applicant over the White applicant who shared the same cumulative SAT score.143
To see whether this casuistry was explicit and strategic or implicit and automatic,
they ran another experiment in which participants merely rated admissions criteria
in the abstract without selecting a candidate for admission.
Participants were simply told that they were participating in a study
examining the criteria most important to college admissions decisions. They were
given two sample resumes to familiarize themselves with potential criteria. Both
resumes had equivalent cumulative SAT scores, but differed on GPA (4.0 versus
3.6) versus number of AP classes taken (9 versus 6). Both resumes also disclosed
the applicant’s race. In one condition, the White candidate had the higher GPA
(and fewer AP classes); in the other condition, the African American candidate had
the higher GPA (and fewer AP classes).144 After reviewing the samples, the participants had to rank order eight criteria in importance, including GPA, number of
AP classes, SAT scores, athletic participation, and so forth.
In the condition with the Black candidate having the higher GPA, 77 percent
of the participants ranked GPA higher in importance than number of AP classes
taken. By contrast, when the White candidate had the higher GPA, only 63
percent of the participants ranked GPA higher than AP classes. This change in
the weighting happened even though the participants did not expect that they
were going to make an admissions choice or to justify that choice. Thus, these
differences could not be readily explained in purely strategic terms, as methods for
justifying a subsequent decision. According to the authors,
[t]hese results suggest not only that it is possible for people to reweight
criteria deliberately to justify choices but also that decisions made under
such social constraints can impact information processing even prior
to making a choice. This suggests that the bias we observed is not
simply post hoc and strategic but occurs as an organic part of making
decisions when social category information is present.145

142. Michael I. Norton et al., Mixed Motives and Racial Bias: The Impact of Legitimate and Illegitimate

Criteria on Decision Making, 12 PSYCHOL. PUB. POL’Y & L. 36, 42 (2006).

143. Id. at 44.
144. See id.
145. Id. at 46–47. This does not, however, fully establish that these differences were the result of implicit

views rather than explicit ones. Even if test subjects did not expect to have to make admissions
determinations, they might consciously select criteria that they believed favored one group over another.
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The ways that human decisionmakers may subtly adjust criteria in real time
to modify their judgments of merit has significance for thinking about the ways
that implicit bias may potentially influence employment decisions. In effect, bias
can influence decisions in ways contrary to the standard and seemingly commonsensical model. The conventional legal model describes behavior as a product
of discrete and identifiable motives. This research suggests, however, that implicit
motivations might influence behavior and that we then rationalize those decisions
after the fact. Hence, some employment decisions might be motivated by implicit
bias but rationalized post hoc based on nonbiased criteria. This process of reasoning
from behavior to motives, as opposed to the folk-psychology assumption that the
arrow of direction is from motives to behavior, is, in fact, consistent with a large body
of contemporary psychological research.146
2. Pretrial Adjudication: 12(b)(6)
As soon as a plaintiff files the complaint, the defendant will try to dismiss as
many of the claims in the complaint as possible. Before recent changes in pleading,
a motion to dismiss a complaint under FRCP 8 and FRCP 12(b)(6) was decided
under the relatively lax standard of Conley v. Gibson.147 Under Conley, all factual
allegations made in the complaint were assumed to be true. As such, the court’s
task was simply to ask whether “it appears beyond doubt that the plaintiff can prove
no set of facts in support of his claim.”148
Starting with Bell Atlantic Corp. v. Twombly,149 which addressed complex
antitrust claims of parallel conduct, and further developed in Ashcroft v. Iqbal,150
which addressed civil rights actions based on racial and religious discrimination
post-9/11, the U.S. Supreme Court abandoned the Conley standard. First, district
courts must now throw out factual allegations made in the complaint if they are
merely conclusory.151 Second, courts must decide on the plausibility of the claim
based on the information before them.152 In Iqbal, the Supreme Court held that

146. See generally TIMOTHY D. WILSON, STRANGERS TO OURSELVES: DISCOVERING THE ADAPTIVE
147.
148.
149.
150.
151.
152.

UNCONSCIOUS (2002).
355 U.S. 41 (1957).
Id. at 45–46.
550 U.S. 544 (2007).
129 S. Ct. 1937 (2009).
Id. at 1951.
Id. at 1950–52.
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because of an “obvious alternative explanation”153 of earnest national security response,
purposeful racial or religious “discrimination is not a plausible conclusion.”154
How are courts supposed to decide what is “Twom-bal”155 plausible when the
motion to dismiss happens before discovery, especially in civil rights cases in which
the defendant holds the key information? According to the Court, “[d]etermining
whether a complaint states a plausible claim for relief will . . . be a context-specific
task that requires the reviewing court to draw on its judicial experience and
common sense.”156
And when judges turn to their judicial experience and common sense, what
will this store of knowledge tell them about whether some particular comment or
act happened and whether such behavior evidences legally cognizable discrimination?
Decades of social psychological research demonstrate that our impressions are
driven by the interplay between categorical (general to the category) and individuating (specific to the member of the category) information. For example, in
order to come to an impression about a Latina plaintiff, we reconcile general
schemas for Latina workers with individualized data about the specific plaintiff.
When we lack sufficient individuating information—which is largely the state of
affairs at the motion to dismiss stage—we have no choice but to rely more heavily
on our schemas.157
Moreover, consider what the directive to rely on common sense means in
light of social judgeability theory.158 According to this theory, there are social rules
that tell us when it is appropriate to judge someone. For example, suppose your
fourth grade child told you that a new kid, Hannah, has enrolled in school and that
she receives free lunches. Your child then asks you whether you think she is smart.
You will probably decline to answer since you do not feel entitled to make that
judgment. Without more probative information, you feel that you would only be
crudely stereotyping her abilities based on her socioeconomic status. But what if
the next day you volunteered in the classroom and spent twelve minutes observing

153. Id. (quoting Twombly, 550 U.S. 544) (internal quotation marks omitted).
154. Id. at 1952.
155. See In re Iowa Ready-Mix Concrete Antitrust Litig., No. C 10-4038-MWB, 2011 WL 5547159, at

*1 (N.D. Iowa Nov. 9, 2011) (referring to a Twombly-Iqbal motion as “Twom-bal”).

156. Iqbal, 129 S. Ct. at 1940.
157. These schemas also reflect cultural cognitions. See generally Donald Braman, Cultural Cognition and

the Reasonable Person, 14 LEWIS & CLARK L. REV. 1455 (2010); Dan M. Kahan, David A.
Hoffman & Donald Braman, Whose Eyes Are You Going to Believe? Scott v. Harris and the Perils of
Cognitive Illiberalism, 122 HARV. L. REV. 837 (2009).
158. See Vincent Y. Yzerbyt et al., Social Judgeability: The Impact of Meta-Informational Cues on the Use of
Stereotypes, 66 J. PERSONALITY & SOC. PSYCHOL. 48 (1994).
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Hannah interacting with a teacher trying to solve problems? Would you then feel
that you had enough individuating information to come to some judgment?
This is precisely what John Darley and Paget Gross tested in a seminal
experiment in 1983.159 When participants only received economic status information, they declined to evaluate Hannah’s intelligence as a function of her economic class. However, when they saw a twelve-minute videotape of the child
answering a battery of questions, participants felt credentialed to judge the girl,
and they did so in a way that was consistent with stereotypes. What they did not
realize was that the individuating information in the videotape was purposefully
designed to be ambiguous. So participants who were told that Hannah was rich
interpreted the video as confirmation that she was smart. By contrast, participants
who were told that Hannah was poor interpreted the same video as confirmation
that she was not so bright.160
Vincent Yzerbyt and colleagues, who call this phenomenon “social
judgeability,” have produced further evidence of this effect.161 If researchers told
you that a person is either an archivist or a comedian and then asked you twenty
questions about this person regarding their degree of extroversion with the
options of “True,” “False,” or “I don’t know,” how might you answer? What if, in
addition, they manufactured an illusion that you were given individuating
information—information about the specific individual and not just the category
he or she belongs to—even though you actually did not receive any such information?162 This is precisely what Yzerbyt and colleagues did in the lab.
They found that those operating under the illusion of individuating information were more confident in their answers in that they marked fewer questions
with “I don’t know.”163 They also found that those operating under the illusion
gave more stereotype-consistent answers.164 In other words, the illusion of being
informed made the target judgeable. Because the participants, in fact, had received
no such individuating information, they tended to judge the person in accordance
with their schemas about archivists and comedians. Interestingly, “in the debriefings,
159. See John M. Darley & Paget H. Gross, A Hypothesis-Confirming Bias in Labeling Effects, 44 J.

PERSONALITY & SOC. PSYCHOL. 20, 22–23 (1983).
160. See id. at 24–25, 27–29.
161. See Yzerbyt et al., supra note 158.
162. This illusion was created by having participants go through a listening exercise, in which they were told

to focus only on one speaker (coming through one ear of a headset) and ignore the other (coming
through the other). They were later told that the speaker that they were told to ignore had in fact
provided relevant individuating information. The truth was, however, that no such information had
been given. See id. at 50.
163. See id. at 51 (M=5.07 versus 10.13; p<0.003).
164. See id. (M=9.97 versus 6.30, out of 1 to 20 point range; p<0.006).
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subjects reported that they did not judge the target on the basis of a stereotype;
they were persuaded that they had described a real person qua person.”165 Again,
it is possible that they were concealing their explicitly embraced bias about
archivists and comedians from probing researchers, but we think that it is more
probable that implicit bias explains these results.
Social judgeability theory connects back to Iqbal in that the Supreme
Court has altered the rules structuring the judgeability of plaintiffs and their
complaints. Under Conley, judges were told not to judge without the facts and
thus were supposed to allow the lawsuit to get to discovery unless no set of facts
could state a legal claim. By contrast, under Iqbal, judges have been explicitly
green-lighted to judge the plausibility of the plaintiff’s claim based only on the
minimal facts that can be alleged before discovery—and this instruction came in
the context of a racial discrimination case. In other words, our highest court has
entitled district court judges to make this judgment based on a quantum of information that may provide enough facts to render the claim socially judgeable but
not enough facts to ground that judgment in much more than the judge’s schemas.
Just as Yzerbyt’s illusion of individuating information entitled participants to judge
in the laboratory, the express command of the Supreme Court may entitle
judges to judge in the courtroom when they lack any well-developed basis to do so.
There are no field studies to test whether biases, explicit or implicit, influence how actual judges decide motions to dismiss actual cases. It is not clear
that researchers could ever collect such information. All that we have are some
preliminary data about dismissal rates before and after Iqbal that are consistent
with our analysis. Again, since Iqbal made dismissals easier, we should see an
increase in dismissal rates across the board.166 More relevant to our hypothesis
is whether certain types of cases experienced differential changes in dismissal rates.
For instance, we would expect Iqbal to generate greater increases in dismissal
rates for race discrimination claims than, say, contract claims. There are a
number of potential reasons for this: One reason is that judges are likely to have
stronger biases that plaintiffs in the former type of case have less valid claims
than those in the latter. Another reason is that we might expect some kinds of cases
165. Id.
166. In the first empirical study of Iqbal, Hatamyar sampled 444 cases under Conley (from May 2005 to

May 2007) and 173 cases under Iqbal (from May 2009 to August 2009). See Patricia W. Hatamyar,
The Tao of Pleading: Do Twombly and Iqbal Matter Empirically?, 59 AM. U. L. REV. 553, 597 (2010).
She found that the general rate of complaint dismissal rose from 46 percent to 56 percent. See id. at 602
tbl.2. However, this finding was not statistically significant under a Pearson chi-squared distribution test
examining the different dismissal rates for Conley, Twombly, and Iqbal for three results: grant, mixed,
and deny.
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to raise more significant concerns about asymmetric information than do others.
In contracts disputes, both parties may have good information about most of the relevant facts even prior to discovery. In employment discrimination cases, plaintiffs
may have good hunches about how they have been discriminated against, but
prior to discovery they may not have access to the broad array of information in the
employer’s possession that may be necessary to turn the hunch into something a
judge finds plausible. Moreover, these two reasons potentially interact: the more
gap filling and inferential thinking that a judge has to engage in, the more room
there may be for explicit and implicit biases to structure the judge’s assessment in
the absence of a well-developed evidentiary record.
Notwithstanding the lack of field studies on these issues, there is some evidentiary support for these differential changes in dismissal rates. For example,
Patricia Hatamayr sorted a sample of cases before and after Iqbal into six major
categories: contracts, torts, civil rights, labor, intellectual property, and all other
statutory cases.167 She found that in contract cases, the rate of dismissal did not
change much from Conley (32 percent) to Iqbal (32 percent).168 By contrast, for
Title VII cases, the rate of dismissal increased from 42 percent to 53 percent.169
Victor Quintanilla has collected more granular data by counting not Title VII cases
generally but federal employment discrimination cases filed specifically by Black
plaintiffs both before and after Iqbal.170 He found an even larger jump. Under the
Conley regime, courts granted only 20.5 percent of the motions to dismiss such
cases. By contrast, under the Iqbal regime, courts granted 54.6 percent of them.171
These data lend themselves to multiple interpretations and suffer from various
confounds. So at this point, we can make only modest claims. We merely suggest
that the dismissal rate data are consistent with our hypothesis that Iqbal’s plausibility standard poses a risk of increasing the impact of implicit biases at the
12(b)(6) stage.
If, notwithstanding the plausibility-based pleading requirements, the case gets
past the motion to dismiss, then discovery will take place, after which defendants
will seek summary judgment under FRCP 56. On the one hand, this procedural posture is less subject to implicit biases than the motion to dismiss because
more individuating information will have surfaced through discovery. On the
167.
168.
169.
170.

See id. at 591–93.
See id. at 630 tbl.D.
See id.
See Victor D. Quintanilla, Beyond Common Sense: A Social Psychological Study of Iqbal’s Effect on Claims
of Race Discrimination, 17 MICH. J. RACE & L. 1 (2011). Quintanilla counted both Title VII and 42
U.S.C. § 1981 cases.
171. See id. at 36 tbl.1 (p<0.000).
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other hand, the judge still has to make a judgment call on whether any “genuine
dispute as to any material fact”172 remains. Similar decisionmaking dynamics are
likely to be in play as we saw in the pleading stage, for a significant quantum of
discretion remains. Certainly the empirical evidence that demonstrates how poorly
employment discrimination claims fare on summary judgment is not inconsistent
with this view, though, to be sure, myriad other explanations of these differences
are possible (including, for example, doctrinal obstacles to reaching a jury).173
3. Jury Verdict
If the case gets to trial, the parties will introduce evidence on the merits of the
claim. Sometimes the evidence will be physical objects, such as documents, emails,
photographs, voice recordings, evaluation forms, and the like. The rest of it will
be witness or expert testimony, teased out and challenged by lawyers on both
sides. Is there any reason to think that jurors might interpret the evidence in line
with their biases? In the criminal trajectory, we already learned of juror bias via
meta-analyses as well as correlations with implicit biases. Unfortunately, we lack
comparable studies in the civil context. What we offer are two sets of related arguments and evidence that speak to the issue: motivation to shift standards and
performer preference.
a. Motivation to Shift Standards
Above, we discussed the potential malleability of merit determinations when
judgments permit discretion and reviewed how employer defendants might shift
standards and reweight criteria when evaluating applicants and employees. Here,
we want to recognize that a parallel phenomenon may affect juror decisionmaking.
Suppose that a particular juror is White and that he identifies strongly with his
Whiteness. Suppose further that the defendant is White and is being sued by a
racial minority. The accusation of illegal and immoral behavior threatens the

172. FED R. CIV. P. 56(a).
173. See, e.g., Charlotte L. Lanvers, Different Federal Court, Different Disposition: An Empirical Comparison

of ADA, Title VII Race and Sex, and ADEA Employment Discrimination Dispositions in the Eastern
District of Pennsylvania and the Northern District of Georgia, 16 CORNELL J.L. & POL’Y 381, 395
(2007); Theodore Eisenberg & Charlotte Lanvers, Summary Judgment Rates Over Time, Across
Case Categories, and Across Districts: An Empirical Study of Three Large Federal Districts (Cornell Law
Sch. Research Paper No. 08-022, 2008), available at http://ssrn.com/abstract=1138373 (finding that
civil rights cases, and particularly employment discrimination cases, have a consistently higher summary
judgment rate than non–civil rights cases).
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status of the juror’s racial ingroup. Anca Miron, Nyla Branscombe, and Monica
Biernat have demonstrated that this threat to the ingroup can motivate people to
shift standards in a direction that shields the ingroup from ethical responsibility.174
Miron and colleagues asked White undergraduates at the University of Kansas
to state how strongly they identified with America.175 Then they were asked
various questions about America’s relationship to slavery and its aftermath. These
questions clumped into three categories (or constructs): judgments of harm done to
Blacks,176 standards of injustice,177 and collective guilt.178 Having measured these
various constructs, the researchers looked for relationships among them. Their
hypothesis was that the greater the self-identification with America, the higher
the standards would be before being willing to call America racist or otherwise morally blameworthy (that is, the participants would set higher confirmatory standards).
They found that White students who strongly identified as American set higher
standards for injustice (that is, they wanted more evidence before calling America
unjust);179 they thought less harm was done by slavery;180 and, as a result, they
felt less collective guilt compared to other White students who identified less
with America.181 In other words, their attitudes toward America were correlated
with the quantum of evidence they required to reach a judgment that America had
been unjust.
In a subsequent study, Miron et al. tried to find evidence of causation, not
merely correlation. They did so by experimentally manipulating national identification by asking participants to recount situations in which they felt similar to
other Americans (evoking greater identification with fellow Americans) or different
from other Americans (evoking less identification with fellow Americans).182

174. Anca M. Miron, Nyla R. Branscombe & Monica Biernat, Motivated Shifting of Justice Standards, 36

PERSONALITY SOC. PSYCHOL. BULL. 768, 769 (2010).
175. The participants were all American citizens. The question asked was, “I feel strong ties with other

Americans.” Id. at 771.

176. A representative question was, “How much damage did Americans cause to Africans?” on a “very

little” (1) to “very much” (7) Likert scale. Id. at 770.

177. “Please indicate what percentage of Americans would have had to be involved in causing harm to
178.
179.
180.
181.
182.

Africans for you to consider the past United States a racist nation” on a scale of 0–10 percent, 10–25
percent, up to 90–100 percent. Id. at 771.
“I feel guilty for my nation’s harmful past actions toward African Americans” on a “strongly disagree”
(1) to “strongly agree” (9) Likert scale. Id.
See id. at 772 tbl.I (r=0.26, p<0.05).
See id. (r=–0.23, p<0.05).
See id. (r=–0.21, p<0.05). Using structural equation modeling, the researchers found that standards of
injustice fully mediated the relationship between group identification and judgments of harm;
also, judgments of harm fully mediated the effect of standards on collective guilt. See id. at 772–73.
The manipulation was successful. See id. at 773 (p<0.05, d=0.54.).
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Those who were experimentally made to feel less identification with America
subsequently reported very different standards of justice and collective guilt
compared to others made to feel more identification with America. Specifically,
participants in the low identification condition set lower standards for calling
something unjust, they evaluated slavery’s harms as higher, and they felt more
collective guilt. By contrast, participants in the high identification condition set
higher standards for calling something unjust (that is, they required more
evidence), they evaluated slavery’s harms as less severe, and they felt less guilt.183 In
other words, by experimentally manipulating how much people identified with
their ingroup (in this case, American), researchers could shift the justice standard
that participants deployed to judge their own ingroup for harming the outgroup.
Evidentiary standards for jurors are specifically articulated (for example,
“preponderance of the evidence”) but substantively vague. The question is how
a juror operationalizes that standard—just how much evidence does she require for
believing that this standard has been met? These studies show how our assessments
of evidence—of how much is enough—are themselves potentially malleable. One
potential source of malleability is, according to this research, a desire (most likely
implicit) to protect one’s ingroup status. If a juror strongly identifies with the
defendant employer as part of the same ingroup—racially or otherwise—the juror
may shift standards of proof upwards in response to attack by an outgroup plaintiff.
In other words, jurors who implicitly perceive an ingroup threat may require more
evidence to be convinced of the defendant’s harmful behavior than they would in
an otherwise identical case that did not relate to their own ingroup. Ingroup
threat is simply an example of this phenomenon; the point is that implicit biases
may influence jurors by affecting how they implement ambiguous decision criteria
regarding both the quantum of proof and how they make inferences from ambiguous pieces of information.
b. Performer Preference
Jurors will often receive evidence and interpretive cues from performers at
trial, by which we mean the cast of characters in the courtroom who jurors see, such
as the judge, lawyers, parties, and witnesses. These various performers are playing
roles of one sort or another. And, it turns out that people tend to have stereotypes
about the ideal employee or worker that vary depending on the segment of the labor

183. In standards for injustice, M=2.60 versus 3.39; on judgments of harm, M=5.82 versus 5.42; on

collective guilt, M=6.33 versus 4.60. All differences were statistically significant at p=0.05 or less. See id.
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market. For example, in high-level professional jobs and leadership roles, the
supposedly ideal employee is often a White man.184 When the actual performer
does not fit the ideal type, people may evaluate the performance more negatively.
One study by Jerry Kang, Nilanjana Dasgupta, Kumar Yogeeswaran, and
Gary Blasi found just such performer preference with respect to lawyers, as a function of race.185 Kang and colleagues measured the explicit and implicit beliefs about
the ideal lawyer held by jury-eligible participants from Los Angeles. The
researchers were especially curious whether participants had implicit stereotypes
linking the ideal litigator with particular racial groups (White versus Asian
American). In addition to measuring their biases, the researchers had participants
evaluate two depositions, which they heard via headphones and simultaneously
read on screen. At the beginning of each deposition, participants were shown for
five seconds a picture of the litigator conducting the deposition on a computer
screen accompanied by his name. The race of the litigator was varied by name and
photograph. Also, the deposition transcript identified who was speaking, which
meant that participants repeatedly saw the attorneys’ last names.186
The study discovered the existence of a moderately strong implicit stereotype associating litigators with Whiteness (IAT D=0.45);187 this stereotype
correlated with more favorable evaluations of the White lawyer (ingroup favoritism
since 91% of the participants were White) in terms of his competence (r=0.32,
p<0.01), likeability (r=0.31, p<0.01), and hireability (r=0.26, p<0.05).188 These
results were confirmed through hierarchical regressions. To appreciate the magnitude of the effect sizes, imagine a juror who has no explicit stereotype but a large
implicit stereotype (IAT D=1) that the ideal litigator is White. On a 7-point
scale, this juror would favor a White lawyer over an identical Asian American

184. See, e.g., Alice H. Eagly & Steven J. Karau, Role Congruity Theory of Prejudice Toward Female Leaders,

185.
186.
187.
188.

109 PSYCHOL. REV. 573 (2002); Alice H. Eagly, Steven J. Karau & Mona G. Makhijani, Gender and
the Effectiveness of Leaders: A Meta-Analysis, 117 PSYCHOL. BULL. 125 (1995); see also JOAN WILLIAMS,
UNBENDING GENDER: WHY FAMILY AND WORK CONFLICT AND WHAT TO DO ABOUT IT
213–17 (2000) (discussing how conceptions of merit are designed around masculine norms); Shelley
J. Correll et al., Getting a Job: Is There a Motherhood Penalty?, 112 AM. J. SOC. 1297 (2007).
See Jerry Kang et al., Are Ideal Litigators White? Measuring the Myth of Colorblindness, 7 J. EMPIRICAL
LEGAL STUD. 886 (2010).
See id. at 892–99 (describing method and procedure, and identifying attorney names as “William Cole”
or “Sung Chang”).
See id. at 900. They also found strong negative implicit attitudes against Asian Americans (IAT
D=0.62). See id.
Id. at 901 tbl.3.
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lawyer 6.01 to 5.65 in terms of competence, 5.57 to 5.27 in terms of likability, and
5.65 to 4.92 in terms of hireability.189
This study provides some evidence that potential jurors’ implicit stereotypes
cause racial discrimination in judging attorney performance of basic depositions.
What does this have to do with how juries might decide employment discrimination cases? Of course, minority defendants do not necessarily hire minority
attorneys. That said, it is possible that minorities do hire minority attorneys at
somewhat higher rates than nonminorities. But even more important, we hypothesize that similar processes might take place with how jurors evaluate not only
attorneys but also both parties and witnesses, as they perform their various roles at
trial. To be sure, this study does not speak directly to credibility assessments, likely
to be of special import at trial, but it does at least suggest that implicit stereotypes
may affect judgment of performances in the courtroom.
We concede that our claims about implicit bias influencing jury
decisionmaking in civil cases are somewhat speculative and not well quantified.
Moreover, in the real world, certain institutional processes may make both explicit
and implicit biases less likely to translate into behavior. For example, jurors must
deliberate with other jurors, and sometimes the jury features significant demographic
diversity, which seems to deepen certain types of deliberation.190 Jurors also feel
accountable191 to the judge, who reminds them to adhere to the law and the merits.
That said, for reasons already discussed, it seems implausible to think that current
practices within the courtroom somehow magically burn away all jury biases,
especially implicit biases of which jurors and judges are unaware. That is why we
seek improvements based on the best understanding of how people actually behave.
Thus far, we have canvassed much of the available evidence describing how
implicit bias may influence decisionmaking processes in both criminal and civil
cases. On the one hand, the research findings are substantial and robust. On the
other hand, they provide only imperfect knowledge, especially about what is
actually happening in the real world. Notwithstanding this provisional and limited knowledge, we strongly believe that these studies, in aggregate, suggest that
implicit bias in the trial process is a problem worth worrying about. What, then,
can be done? Based on what we know, how might we intervene to improve the
trial process and potentially vaccinate decisionmakers against, or at least reduce,
the influence of implicit bias?
189. These figures were calculated using the regression equations in id. at 902 n.25, 904 n.27.
190. See infra text accompanying notes 241–245.
191. See, e.g., Jennifer S. Lerner & Philip E. Tetlock, Accounting for the Effects of Accountability, 125

PSYCHOL. BULL. 255, 267–70 (1999).
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INTERVENTIONS

Before we turn explicitly to interventions, we reiterate that there are many
causes of unfairness in the courtroom, and our focus on implicit bias is not meant
to deny other causes. In Part II, we laid out the empirical case for why we believe
that implicit biases influence both criminal and civil case trajectories. We now
identify interventions that build on an overlapping scientific and political consensus.
If there are cost-effective interventions that are likely to decrease the impact of
implicit bias in the courtroom, we believe they should be adopted at least as forms
of experimentation.
We are mindful of potential costs, including implementation and even
overcorrection costs. But we are hopeful that these costs can be safely minimized.
Moreover, the potential benefits of these improvements are both substantive and
expressive. Substantively, the improvements may increase actual fairness by decreasing the impact of implicit biases; expressively, they may increase the appearance of
fairness by signaling the judiciary’s thoughtful attempts to go beyond cosmetic
compliance.192 Effort is not always sufficient, but it ought to count for something.
A.

Decrease the Implicit Bias

If implicit bias causes unfairness, one intervention strategy is to decrease the
implicit bias itself. It would be delightful if explicit refutation would suffice. But
abstract, global self-commands to “Be fair!” do not much change implicit social
cognitions. How then might we alter implicit attitudes or stereotypes about various social groups?193 One potentially effective strategy is to expose ourselves to
countertypical associations. In rough terms, if we have a negative attitude toward
some group, we need exposure to members of that group to whom we would have
a positive attitude. If we have a particular stereotype about some group, we need
exposure to members of that group that do not feature those particular attributes.

192. In a 1999 survey by the National Center for State Courts, 47 percent of the American people

doubted that African Americans and Latinos receive equal treatment in state courts; 55 percent doubted
that non–English speaking people receive equal treatment. The appearance of fairness is a serious
problem. See NAT’L CTR. FOR STATE COURTS, HOW THE PUBLIC VIEWS THE STATE COURTS:
A 1999 NATIONAL SURVEY 37 (1999), available at http://www.ncsconline.org/WC/Publications/
Res_AmtPTC_PublicViewCrtsPub.pdf. The term “cosmetic compliance” comes from Kimberly
D. Krawiec, Cosmetic Compliance and the Failure of Negotiated Governance, 81 WASH. U. L.Q. 487 (2003).
193. For analysis of the nature versus nurture debate regarding implicit biases, see Jerry Kang, Bits of Bias,
in IMPLICIT RACIAL BIAS ACROSS THE LAW 132 (Justin D. Levinson & Robert J. Smith eds., 2012).
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These exposures can come through direct contact with countertypical people.
For example, Nilanjana Dasgupta and Shaki Asgari tracked the implicit gender
stereotypes held by female subjects both before and after a year of attending
college.194 One group of women attended a year of coed college; the other group
attended a single-sex college. At the start of their college careers, the two groups had
comparable amounts of implicit stereotypes against women. However, one year
later, those who attended the women’s college on average expressed no gender
bias, whereas the average bias of those who attended the coed school increased.195
By carefully examining differences in the two universities’ environments, the
researchers learned that it was exposure to countertypical women in the role of
professors and university administrators that altered the implicit gender stereotypes of female college students.196
Nilanjana Dasgupta and Luis Rivera also found correlations between participants’ self-reported numbers of gay friends and their negative implicit attitudes
toward gays.197 Such evidence gives further reason to encourage intergroup social
contact by diversifying the bench, the courtroom (staff and law clerks), our
residential neighborhoods, and friendship circles. That said, any serious diversification of the bench, the bar, and staff would take enormous resources, both
economic and political. Moreover, these interventions might produce only modest
results. For instance, Rachlinski et al. found that judges from an eastern district that
featured approximately half White judges and half Black judges had “only slightly
smaller” implicit biases than the judges of a western jurisdiction, which contained
only two Black judges (out of forty-five total district court judges, thirty-six of them
being White).198 In addition, debiasing exposures would have to compete against the
other daily real-life exposures in the courtroom that rebias. For instance, Joshua
Correll found that police officers who worked in areas with high minority
demographics and violent crime showed more shooter bias.199
If increasing direct contact with a diverse but countertypical population is
not readily feasible, what about vicarious contact, which is mediated by images,
194. See Nilanjana Dasgupta & Shaki Asgari, Seeing Is Believing: Exposure to Counterstereotypic Women
195.
196.
197.
198.
199.

Leaders and Its Effect on the Malleability of Automatic Gender Stereotyping, 40 J. EXPERIMENTAL SOC.
PSYCHOL. 642, 649–54 (2004).
See id. at 651.
See id. at 651–53.
See Nilanjana Dasgupta & Luis M. Rivera, From Automatic Antigay Prejudice to Behavior: The
Moderating Role of Conscious Beliefs About Gender and Behavioral Control, 91 J. PERSONALITY & SOC.
PSYCHOL. 268, 270 (2006).
See Rachlinski et al., supra note 86, at 1227.
See Correll et al., supra note 51, at 1014 (“We tentatively suggest that these environments may
reinforce cultural stereotypes, linking Black people to the concept of violence.”).
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videos, simulations, or even imagination and which does not require direct faceto-face contact?200 Actually, the earliest studies on the malleability of implicit
bias pursued just these strategies. For instance, Nilanjana Dasgupta and Anthony
Greenwald showed that participants who were exposed vicariously to countertypical
exemplars in a history questionnaire (for example, Black figures to whom we
tend to have positive attitudes, such as Martin Luther King Jr., and White figures to
whom we tend to have negative attitudes, such as Charles Manson) showed a
substantial decrease in negative implicit attitudes toward African Americans.201 These
findings are consistent with work done by Irene Blair, who has demonstrated that
brief mental visualization exercises can also change scores on the IAT.202
In addition to exposing people to famous countertypical exemplars, implicit
biases may be decreased by juxtaposing ordinary people with countertypical settings.
For instance, Bernard Wittenbrink, Charles Judd, and Bernadette Park examined
the effects of watching videos of African Americans situated either at a convivial
outdoor barbecue or at a gang-related incident.203 Situating African Americans in
a positive setting produced lower implicit bias scores.204
There are, to be sure, questions about whether this evidence directly translates into possible improvements for the courtroom.205 But even granting numerous
caveats, might it not be valuable to engage in some experimentation? In chambers
and the courtroom buildings, photographs, posters, screen savers, pamphlets, and
decorations ought to be used that bring to mind countertypical exemplars or associations for participants in the trial process. Since judges and jurors are differently
situated, we can expect both different effects and implementation strategies.
For example, judges would be exposed to such vicarious displays regularly as a
feature of their workplace environment. By contrast, jurors would be exposed only
200. See Jerry Kang, Cyber-Race, 113 HARV. L. REV. 1130, 1166–67 (2000) (comparing vicarious with

direct experiences).
201. Nilanjana Dasgupta & Anthony G. Greenwald, On the Malleability of Automatic Attitudes: Combating

202.

203.
204.
205.

Automatic Prejudice With Images of Admired and Disliked Individuals, 81 J. PERSONALITY & SOC.
PSYCHOL. 800, 807 (2001). The IAT effect changed nearly 50 percent as compared to the control
(IAT effect M=78ms versus 174ms, p=0.01) and remained for over twenty-four hours.
Irene V. Blair, Jennifer E. Ma & Alison P. Lenton, Imagining Stereotypes Away: The Moderation of
Implicit Stereotypes Through Mental Imagery, 81 J. PERSONALITY & SOC. PSYCHOL. 828 (2001). See
generally Irene V. Blair, The Malleability of Automatic Stereotypes and Prejudice, 6 PERSONALITY &
SOC. PSYCHOL. REV. 242 (2002) (literature review).
See Bernd Wittenbrink et al., Spontaneous Prejudice in Context: Variability in Automatically Activated
Attitudes, 81 J. PERSONALITY & SOC. PSYCHOL. 815, 818–19 (2001).
Id. at 819.
How long does the intervention last? How immediate does it have to be? How much were the
studies able to ensure focus on the positive countertypical stimulus as opposed to in a courtroom
where these positives would be amidst the myriad distractions of trial?
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during their typically brief visit to the court.206 Especially for jurors, then, the
goal is not anything as ambitious as fundamentally changing the underlying
structure of their mental associations. Instead, the hope would be that by reminding
them of countertypical associations, we might momentarily activate different mental
patterns while in the courthouse and reduce the impact of implicit biases on
their decisionmaking.207
To repeat, we recognize the limitations of our recommendation. Recent
research has found much smaller debiasing effects from vicarious exposure than
originally estimated.208 Moreover, such exposures must compete against the flood
of typical, schema-consistent exposures we are bombarded with from mass media.
That said, we see little costs to these strategies even if they appear cosmetic. There
is no evidence, for example, that these exposures will be so powerful that they will
overcorrect and produce net bias against Whites.
B.

Break the Link Between Bias and Behavior

Even if we cannot remove the bias, perhaps we can alter decisionmaking
processes so that these biases are less likely to translate into behavior. In order to
keep this Article’s scope manageable, we focus on the two key players in the
courtroom: judges and jurors.209
1. Judges
a. Doubt One’s Objectivity
Most judges view themselves as objective and especially talented at fair
decisionmaking. For instance, Rachlinski et al. found in one survey that 97
percent of judges (thirty-five out of thirty-six) believed that they were in the top
quartile in “avoid[ing] racial prejudice in decisionmaking”210 relative to other
judges attending the same conference. That is, obviously, mathematically impossible.
206. See Kang, supra note 46, at 1537 (raising the possibility of “debiasing booths” in lobbies for waiting jurors).
207. Rajees Sritharan & Bertram Gawronski, Changing Implicit and Explicit Prejudice: Insights From the

Associative-Propositional Evaluation Model, 41 SOC. PSYCHOL. 113, 118 (2010).

208. See Jennifer A. Joy-Gaba & Brian A. Nosek, The Surprisingly Limited Malleability of Implicit Racial

Evaluations, 41 SOC. PSYCHOL. 137, 141 (2010) (finding an effect size that was approximately 70
percent smaller than the original Dasgupta and Greenwald findings, see supra note 201).
209. Other important players obviously include staff, lawyers, and police. For a discussion of the training
literature on the police and shooter bias, see Adam Benforado, Quick on the Draw: Implicit Bias and
the Second Amendment, 89 OR. L. REV. 1, 46–48 (2010).
210. See Rachlinski et al., supra note 86, at 1225.
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(One is reminded of Lake Wobegon, where all of the children are above
average.) In another survey, 97.2 percent of those administrative agency judges
surveyed put themselves in the top half in terms of avoiding bias, again impossible.211 Unfortunately, there is evidence that believing ourselves to be objective puts
us at particular risk for behaving in ways that belie our self-conception.
Eric Uhlmann and Geoffrey Cohen have demonstrated that when a person
believes himself to be objective, such belief licenses him to act on his biases. In
one study, they had participants choose either the candidate profile labeled “Gary”
or the candidate profile labeled “Lisa” for the job of factory manager. Both candidate
profiles, comparable on all traits, unambiguously showed strong organization
skills but weak interpersonal skills.212 Half the participants were primed to view
themselves as objective.213 The other half were left alone as control.
Those in the control condition gave the male and female candidates statistically
indistinguishable hiring evaluations.214 But those who were manipulated to think
of themselves as objective evaluated the male candidate higher (M=5.06 versus
3.75, p=0.039, d=0.76).215 Interestingly, this was not due to a malleability of merit
effect, in which the participants reweighted the importance of either organizational skills or interpersonal skills in order to favor the man. Instead, the discrimination was caused by straight-out disparate evaluation, in which the Gary profile was
rated as more interpersonally skilled than the Lisa profile by those primed to think
themselves objective (M=3.12 versus 1.94, p=0.023, d=0.86).216 In short, thinking
oneself to be objective seems ironically to lead one to be less objective and more
susceptible to biases. Judges should therefore remind themselves that they are
human and fallible, notwithstanding their status, their education, and the robe.
But is such a suggestion based on wishful thinking? Is there any evidence
that education and reminders can actually help? There is some suggestive evidence from Emily Pronin, who has carefully studied the bias blindspot—the belief

211. See Chris Guthrie, Jeffrey J. Rachlinski & Andrew J. Wistrich, The “Hidden Judiciary”: An Empirical

Examination of Executive Branch Justice, 58 DUKE L.J. 1477, 1519 (2009).

212. See Eric Luis Uhlmann & Geoffrey L. Cohen, “I Think It, Therefore It’s True”: Effects of Self-Perceived
213.
214.
215.
216.

Objectivity on Hiring Discrimination, 104 ORGANIZATIONAL BEHAV. & HUM. DECISION PROCESSES
207, 210–11 (2007).
This was done simply by asking participants to rate their own objectivity. Over 88 percent of the participants rated themselves as above average on objectivity. See id. at 209. The participants were drawn
from a lay sample (not just college students).
See id. at 210–11 (M=3.24 for male candidate versus 4.05 for female candidate, p=0.21).
See id. at 211.
See id. Interestingly, the gender of the participants mattered. Female participants did not show the
objectivity priming effect. See id.
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that others are biased but we ourselves are not.217 In one study, Emily Pronin and
Matthew Kugler had a control group of Princeton students read an article from
Nature about environmental pollution. By contrast, the treatment group read an
article allegedly published in Science that described various nonconscious influences on attitudes and behaviors.218 After reading an article, the participants were
asked about their own objectivity as compared to their university peers. Those in
the control group revealed the predictable bias blindspot and thought that they
suffered from less bias than their peers.219 By contrast, those in the treatment group
did not believe that they were more objective than their peers; moreover, their
more modest self-assessments differed from those of the more confident control
group.220 These results suggest that learning about nonconscious thought processes
can lead people to be more skeptical about their own objectivity.
b. Increase Motivation
Tightly connected to doubting one’s objectivity is the strategy of increasing
one’s motivation to be fair.221 Social psychologists generally agree that motivation
is an important determinant of checking biased behavior.222 Specific to implicit bias,
Nilanjana Dasgupta and Luis Rivera found that participants who were consciously
motivated to be egalitarian did not allow their antigay implicit attitudes to
translate into biased behavior toward a gay person. By contrast, for those lacking
such motivation, strong antigay implicit attitudes predicted more biased behavior.223
A powerful way to increase judicial motivation is for judges to gain actual
scientific knowledge about implicit social cognitions. In other words, judges
should be internally persuaded that a genuine problem exists. This education and

217. See generally Emily Pronin, Perception and Misperception of Bias in Human Judgment, 11 TRENDS

COGNITIVE SCI. 37 (2007).
218. See Emily Pronin & Matthew B. Kugler, Valuing Thoughts, Ignoring Behavior: The Introspection
219.
220.

221.
222.
223.

Illusion as a Source of the Bias Blind Spot, 43 J. EXPERIMENTAL SOC. PSYCHOL. 565, 574 (2007). The
intervention article was 1643 words long, excluding references. See id. at 575.
See id. at 575 (M=5.29 where 6 represented the same amount of bias as peers).
See id. For the treatment group, their self-evaluation of objectivity was M=5.88, not statistically
significantly different from the score of 6, which, as noted previously, meant having the same amount
of bias as peers. Also, the self-reported objectivity of the treatment group (M=5.88) differed from the
control group (M=5.29) in a statistically significant way, p=0.01. See id.
For a review, see Margo J. Monteith et al., Schooling the Cognitive Monster: The Role of Motivation in
the Regulation and Control of Prejudice, 3 SOC. & PERSONALITY PSYCHOL. COMPASS 211 (2009).
See Russell H. Fazio & Tamara Towles-Schwen, The MODE Model of Attitude–Behavior Processes,
in DUAL-PROCESS THEORIES IN SOCIAL PSYCHOLOGY 97 (Shelly Chaiken & Yaacov Trope
eds., 1999).
See Dasgupta & Rivera, supra note 197, at 275.
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awareness can be done through self-study as well as more official judicial education. Such education is already taking place, although mostly in an ad hoc fashion.224
The most organized intervention has come through the National Center for State
Courts (NCSC). The NCSC organized a three-state pilot project in California,
Minnesota, and North Dakota to teach judges and court staff about implicit bias.225
It used a combination of written materials, videos, resource websites, Implicit
Association Tests, and online lectures from subject-matter experts to provide the
knowledge. Questionnaires completed before and after each educational intervention provided an indication of program effectiveness.
Although increased knowledge of the underlying science is a basic objective of
an implicit bias program, the goal is not to send judges back to college for a crash
course in Implicit Psychology 101. Rather, it is to persuade judges, on the merits, to
recognize implicit bias as a potential problem, which in turn should increase motivation to adopt sensible countermeasures. Did the NCSC projects increase
recognition of the problem and encourage the right sorts of behavioral changes? The
only evidence we have is limited: voluntary self-reports subject to obvious selection biases.
For example, in California, judicial training emphasized a documentary on the
neuroscience of bias.226 Before and after watching the documentary, participants
were asked to what extent they thought “a judge’s decisions and court staff’s interaction with the public can be unwittingly influenced by unconscious bias toward
racial/ethnic groups.”227 Before viewing the documentary, approximately 16 percent
chose “rarely-never,” 55 percent chose “occasionally,” and 30 percent chose “mostall.” After viewing the documentary, 1 percent chose “rarely-never,” 20 percent
chose “occasionally,” and 79 percent chose “most-all.”228
Relatedly, participants were asked whether they thought implicit bias could
have an impact on behavior even if a person lacked explicit bias. Before viewing
the documentary, approximately 9 percent chose “rarely-never,” 45 percent chose
“occasionally,” and 45 percent chose “most-all.” After viewing the documentary,
1 percent chose “rarely-never,” 14 percent chose “occasionally,” and 84 percent

224. Several of the authors of this Article have spoken to judges on the topic of implicit bias.
225. See PAMELA M. CASEY ET AL., NAT’L CTR. FOR STATE COURTS, HELPING COURTS ADDRESS

IMPLICIT BIAS: RESOURCES FOR EDUCATION (2012), available at http://www.ncsc.org/IBReport.

226. The program was broadcast on the Judicial Branch’s cable TV station and made available streaming

on the Internet. See The Neuroscience and Psychology of Decisionmaking, ADMIN. OFF. COURTS EDUC.
DIV. (Mar. 29, 2011), http://www2.courtinfo.ca.gov/cjer/aoctv/dialogue/neuro/index.htm.
227. See CASEY ET AL., supra note 225, at 12 fig.2.
228. See id.
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chose “most-all.”229 These statistics provide some evidence that the California documentary increased awareness of the problem of implicit bias. The qualitative data,
in the form of write-in comments230 support this interpretation.
What about the adoption of behavioral countermeasures? Because no specific
reforms were recommended at the time of training, there was no attempt to measure behavioral changes. All that we have are self-reports that speak to the issue. For
instance, participants were asked to agree or disagree with the statement, “I will apply
the course content to my work.” In California, 90 percent (N=60) reported that they
agreed or strongly agreed.231 In North Dakota (N=32), 97 percent reported that
they agreed or strongly agreed.232 Three months later, there was a follow-up survey
given to the North Dakota participants, but only fourteen participants replied. In
that survey, 77 percent of those who responded stated that they had made
efforts to reduce the potential impact of implicit bias.233 In sum, the findings across
all three pilot programs suggest that education programs can increase motivation
and encourage judges to engage in some behavioral modifications. Given the limitations of the data (for example, pilot projects with small numbers of participants, self-reports, self-selection, and limited follow-up results), additional research
is needed to confirm these promising but preliminary results.
From our collective experience, we also recommend the following tactics.
First, training should commence early, starting with new-judge orientation when
individuals are likely to be most receptive. Second, training should not immediately
put judges on the defensive, for instance, by accusing them of concealing explicit
bias. Instead, trainers can start the conversation with other types of decisionmaking
errors and cognitive biases, such as anchoring, or less-threatening biases, such
as the widespread preference for the youth over the elderly that IATs reveal.
Third, judges should be encouraged to take the IAT or other measures of implicit

229. Id. at 12 fig.3.
230. Comments included: “raising my awareness of prevalence of implicit bias,” “enlightened me on the

penetration of implicit bias in everyday life, even though I consciously strive to be unbiased and
assume most people try to do the same,” and “greater awareness—I really appreciated the impressive
panel of participants; I really learned a lot, am very interested.” See CASEY ET AL., supra note 225, at 11.
231. See id. at 10.
232. See id. at 18. Minnesota answered a slightly different question: 81 percent gave the program’s
applicability a medium high to high rating.
233. See id. at 20. The strategies that were identified included: “concerted effort to be aware of bias,” “I
more carefully review my reasons for decisions, likes, dislikes, and ask myself if there may be bias
underlying my determination,” “Simply trying to think things through more thoroughly,”
“Reading and learning more about other cultures,” and “I have made mental notes to myself on the
bench to be more aware of the implicit bias and I’ve re-examined my feelings to see if it is because of
the party and his/her actions vs. any implicit bias on my part.”
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bias. Numerous personal accounts have reported how the discomfiting act of
taking the IAT alone motivates action. And researchers are currently studying the
specific behavioral and social cognitive changes that take place through such selfdiscovery. That said, we do not recommend that such tests be mandatory because
the feeling of resentment and coercion is likely to counter the benefits of increased
self-knowledge. Moreover, judges should never be expected to disclose their
personal results.
c. Improve Conditions of Decisionmaking
Implicit biases function automatically. One way to counter them is to engage
in effortful, deliberative processing.234 But when decisionmakers are short on time
or under cognitive load, they lack the resources necessary to engage in such deliberation. Accordingly, we encourage judges to take special care when they must
respond quickly and to try to avoid making snap judgments whenever possible. We
recognize that judges are under enormous pressures to clear ever-growing dockets.
That said, it is precisely under such work conditions that judges need to be especially
on guard against their biases.
There is also evidence that certain elevated emotional states, either positive
or negative, can prompt more biased decisionmaking. For example, a state of
happiness seems to increase stereotypic thinking,235 which can be countered when
individuals are held accountable for their judgments. Of greater concern might be
feelings of anger, disgust, or resentment toward certain social categories. If the
emotion is consistent with the stereotypes or anticipated threats associated with that
social category, then those negative emotions are likely to exacerbate implicit biases.236

234. There are also ways to deploy more automatic countermeasures. In other words, one can teach one’s

mind to respond not reflectively but reflexively, by automatically triggering goal-directed behavior
through internalization of certain if-then responses. These countermeasures function implicitly and
even under conditions of cognitive load. See generally Saaid A. Mendoza et al., Reducing the Expression
of Implicit Stereotypes: Reflexive Control Through Implementation Intentions, 36 PERSONALITY & SOC.
PSYCHOL. BULL. 512, 514–15, 520 (2010); Monteith et al., supra note 221, at 218–21 (discussing
bottom-up correction versus top-down).
235. See Galen V. Bodenhausen et al., Happiness and Stereotypic Thinking in Social Judgment, 66 J.
PERSONALITY & SOC. PSYCHOL. 621 (1994).
236. See Nilanjana Dasgupta et al., Fanning the Flames of Prejudice: The Influence of Specific Incidental
Emotions on Implicit Prejudice, 9 EMOTION 585 (2009). The researchers found that implicit bias against
gays and lesbians could be increased more by making participants feel disgust than by making participants feel anger. See id. at 588. Conversely, they found that implicit bias against Arabs could be
increased more by making participants feel angry rather than disgusted. See id. at 589; see also David
DeSteno et al., Prejudice From Thin Air: The Effect of Emotion on Automatic Intergroup Attitudes, 15
PSYCHOL. SCI. 319 (2004).
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In sum, judges should try to achieve the conditions of decisionmaking that allow
them to be mindful and deliberative and thus avoid huge emotional swings.
d. Count
Finally, we encourage judges and judicial institutions to count. Increasing
accountability has been shown to decrease the influence of bias and thus has frequently been offered as a mechanism for reducing bias. But, how can the behavior
of trial court judges be held accountable if biased decisionmaking is itself
difficult to detect? If judges do not seek out the information that could help them
see their own potential biases, those biases become more difficult to correct. Just
as trying to lose or gain weight without a scale is challenging, judges should
engage in more quantified self-analysis and seek out and assess patterns of behavior
that cannot be recognized in single decisions. Judges need to count.
The comparison we want to draw is with professional umpires and referees.
Statistical analyses by behavioral economists have discovered various biases, including
ingroup racial biases, in the decisionmaking of professional sports judges. Joseph
Price and Justin Wolfers found racial ingroup biases in National Basketball
Association (NBA) referees’ foul calling;237 Christopher Parsons and colleagues
found ingroup racial bias in Major League Baseball (MLB) umpires’ strike calling.238
These discoveries were only possible because professional sports leagues count
performance, including referee performance, in a remarkably granular and comprehensive manner.
Although NBA referees and MLB umpires make more instantaneous calls
than judges, judges do regularly make quick judgments on motions, objections,
and the like. In these contexts, judges often cannot slow down. So, it makes sense

237. Joseph Price & Justin Wolfers, Racial Discrimination Among NBA Referees, 125 Q. J. ECON. 1859,

1885 (2010) (“We find that players have up to 4% fewer fouls called against them and score up to
2½% more points on nights in which their race matches that of the refereeing crew. Player statistics
that one might think are unaffected by referee behavior [for example, free throw shooting] are uncorrelated with referee race. The bias in foul-calling is large enough so that the probability of a team
winning is noticeably affected by the racial composition of the refereeing crew assigned to the game.”).
238. Christopher A. Parsons et al., Strike Three: Discrimination, Incentives, and Evaluation, 101 AM. ECON.
REV. 1410, 1433 (2011) (“Pitches are slightly more likely to be called strikes when the umpire shares
the race/ethnicity of the starting pitcher, an effect that is observable only when umpires’ behavior is
not well monitored. The evidence also suggests that this bias has substantial effects on pitchers’
measured performance and games’ outcomes. The link between the small and large effects arises,
at least in part, because pitchers alter their behavior in potentially discriminatory situations in ways that
ordinarily would disadvantage themselves (such as throwing pitches directly over the plate).”).
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to count their performances in domains such as bail, probable cause, and
preliminary hearings.
We recognize that such counting may be difficult for individual judges who
lack both the quantitative training and the resources to track their own performance statistics. That said, even amateur, basic counting, with data collection methods never intended to make it into a peer-reviewed journal, might reveal surprising
outcomes. Of course, the most useful information will require an institutional
commitment to counting across multiple judges and will make use of appropriately sophisticated methodologies. The basic objective is to create a negative
feedback loop in which individual judges and the judiciary writ large are given
the corrective information necessary to know how they are doing and to be
motivated to make changes if they find evidence of biased performances. It may be
difficult to correct biases even when we do know about them, but it is virtually
impossible to correct them if they remain invisible.
2. Jurors
a. Jury Selection and Composition
Individual screen. One obvious way to break the link between bias and
unfair decisions is to keep biased persons off the jury. Since everyone has implicit
biases of one sort or another, the more precise goal would be to screen out those
with excessively high biases that are relevant to the case at hand. This is, of course,
precisely one of the purposes of voir dire, although the interrogation process was
designed to ferret out concealed explicit bias, not implicit bias.
One might reasonably ask whether potential jurors should be individually screened for implicit bias via some instrument such as the IAT. But the leading
scientists in implicit social cognition recommend against using the test as an individually diagnostic measure. One reason is that although the IAT has enough testretest reliability to provide useful research information about human beings
generally, its reliability is sometimes below what we would like for individual
assessments.239 Moreover, real-word diagnosticity for individuals raises many more
issues than just test-retest reliability. Finally, those with implicit biases need not
239. The test-retest reliability between a person’s IAT scores at two different times has been found to be

0.50. For further discussion, see Kang & Lane, supra note 2, at 477–78. Readers should understand
that “the IAT’s properties approximately resemble those of sphygmomanometer blood pressure (BP)
measures that are used to assess hypertension.” See Anthony G. Greenwald & N. Sriram, No Measure
Is Perfect, but Some Measures Can Be Quite Useful: Response to Two Comments on the Brief Implicit
Association Test, 57 EXPERIMENTAL PSYCHOL. 238, 240 (2010).
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be regarded as incapable of breaking the causal chain from implicit bias to
judgment. Accordingly, we maintain this scientifically conservative approach and
recommend against using the IAT for individual juror selection.240
Jury diversity. Consider what a White juror wrote to Judge Janet Bond Arterton
about jury deliberations during a civil rights complaint filed by Black plaintiffs:
During deliberations, matter-of-fact expressions of bigotry and broadbrush platitudes about “those people” rolled off the tongues of a vocal
majority as naturally and unabashedly as if they were discussing the
weather. Shocked and sickened, I sat silently, rationalizing to myself that
since I did agree with the product, there was nothing to be gained by
speaking out against the process (I now regret my inaction). Had just
one African-American been sitting in that room, the content of discussion
would have been quite different. And had the case been more balanced—
one that hinged on fine distinction or subtle nuances—a more diverse
jury might have made a material difference in the outcome.
I pass these thoughts onto you in the hope that the jury system can
some day be improved.241

This anecdote suggests that a second-best strategy to striking potential jurors with
high implicit bias is to increase the demographic diversity of juries242 to get a
broader distribution of biases, some of which might cancel each other out. This
is akin to a diversification strategy for an investment portfolio. Moreover, in a more
diverse jury, people’s willingness to express explicit biases might be muted, and the
very existence of diversity might even affect the operation of implicit biases as well.
In support of this approach, Sam Sommers has confirmed that racial diversity
in the jury alters deliberations. In a mock jury experiment, he compared the deliberation content of all-White juries with that of racially diverse juries.243 Racially
diverse juries processed information in a way that most judges and lawyers would
consider desirable: They had longer deliberations, greater focus on the actual evidence, greater discussion of missing evidence, fewer inaccurate statements, fewer

240. For legal commentary in agreement, see, for example, Anna Roberts, (Re)forming the Jury: Detection

and Disinfection of Implicit Juror Bias, 44 CONN. L. REV. 827, 856–57 (2012). Roberts suggests using
the IAT during orientation as an educational tool for jurors instead. Id. at 863–66.
241. Janet Bond Arterton, Unconscious Bias and the Impartial Jury, 40 CONN. L. REV. 1023, 1033 (2008)
(quoting letter from anonymous juror) (emphasis added).
242. For a structural analysis of why juries lack racial diversity, see Samuel R. Sommers, Determinants and
Consequences of Jury Racial Diversity: Empirical Findings, Implications, and Directions for Future Research,
2 SOC. ISSUES & POL’Y REV. 65, 68–71 (2008).
243. The juries labeled “diverse” featured four White and two Black jurors.
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uncorrected statements, and greater discussion of race-related topics.244 In addition to these information-based benefits, Sommers found interesting
predeliberation effects: Simply by knowing that they would be serving on diverse
juries (as compared to all-White ones), White jurors were less likely to believe, at
the conclusion of evidence but before deliberations, that the Black defendant
was guilty.245
Given these benefits,246 we are skeptical about peremptory challenges, which
private parties deploy to decrease racial diversity in precisely those cases in
which diversity is likely to matter most.247 Accordingly, we agree with the recommendation by various commentators, including Judge Mark Bennett, to curtail
substantially the use of peremptory challenges.248 In addition, we encourage consideration of restoring a 12-member jury size as “the most effective approach” to
maintain juror representativeness.249
b. Jury Education About Implicit Bias
In our discussion of judge bias, we recommended that judges become skeptical of their own objectivity and learn about implicit social cognition to become
motivated to check against implicit bias. The same principle applies to jurors, who
must be educated and instructed to do the same in the course of their jury
service. This education should take place early and often. For example, Judge

244. Samuel R. Sommers, On Racial Diversity and Group Decision Making: Identifying Multiple Effects of

Racial Composition on Jury Deliberations, 90 J. PERSONALITY & SOC. PSYCHOL. 597 (2006).

245. See Sommers, supra note 242, at 87.
246. Other benefits include promoting public confidence in the judicial system. See id. at 82–88 (summarizing

theoretical and empirical literature).
247. See Michael I. Norton, Samuel R. Sommers & Sara Brauner, Bias in Jury Selection: Justifying

Prohibited Peremptory Challenges, 20 J. BEHAV. DECISION MAKING 467 (2007); Samuel R.
Sommers & Michael I. Norton, Race and Jury Selection: Psychological Perspectives on the Peremptory
Challenge Debate, 63 AM. PSYCHOLOGIST 527 (2008) (reviewing literature); Samuel R. Sommers &
Michael I. Norton, Race-Based Judgments, Race-Neutral Justifications: Experimental Examination of
Peremptory Use and the Batson Challenge Procedure, 31 LAW & HUM. BEHAV. 261 (2007) (finding
that race influences the exercise of peremptory challenges in participant populations that include
college students, law students, and practicing attorneys and that participants effectively justified their
use of challenges in race-neutral terms).
248. See, e.g., Bennett, supra note 85, at 168–69 (recommending the tandem solution of increased lawyer
participation in voir dire and the banning of peremptory challenges); Antony Page, Batson’s BlindSpot: Unconscious Stereotyping and the Peremptory Challenge, 85 B.U. L. REV. 155 (2005).
249. Shari Seidman Diamond et al., Achieving Diversity on the Jury: Jury Size and the Peremptory Challenge,
6 J. EMPIRICAL LEGAL STUD. 425, 427 (2009).
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Bennett spends approximately twenty-five minutes discussing implicit bias during
jury selection.250
At the conclusion of jury selection, Judge Bennett asks each potential juror
to take a pledge, which covers various matters including a pledge against bias:
***

I pledge :
I will not decide this case based on biases. This includes gut
feelings, prejudices, stereotypes, personal likes or dislikes, sympathies
or generalizations.251

He also gives a specific jury instruction on implicit biases before opening
statements:
Do not decide the case based on “implicit biases.” As we discussed in
jury selection, everyone, including me, has feelings, assumptions, perceptions, fears, and stereotypes, that is, “implicit biases,” that we may not
be aware of. These hidden thoughts can impact what we see and hear,
how we remember what we see and hear, and how we make important
decisions. Because you are making very important decisions in this case, I
strongly encourage you to evaluate the evidence carefully and to resist
jumping to conclusions based on personal likes or dislikes, generalizations, gut feelings, prejudices, sympathies, stereotypes, or biases. The law
demands that you return a just verdict, based solely on the evidence,
your individual evaluation of that evidence, your reason and common

250. Judge Bennett starts with a clip from What Would You Do?, an ABC show that uses hidden cameras

to capture bystanders’ reactions to a variety of staged situations. This episode—a brilliant demonstration
of bias—opens with a bike chained to a pole near a popular bike trail on a sunny afternoon. First, a
young White man, dressed in jeans, a t-shirt, and a baseball cap, approaches the bike with a
hammer and saw and begins working on the chain (and even gets to the point of pulling out an
industrial-strength bolt cutter). Many people pass by without saying anything; one asks him if he
lost the key to his bike lock. Although many others show concern, they do not interfere. After those
passersby clear, the show stages its next scenario: a young Black man, dressed the same way,
approaches the bike with the same tools and attempts to break the chain. Within seconds, people confront
him, wanting to know whether the bike is his. Quickly, a crowd congregates, with people shouting at him
that he cannot take what does not belong to him and some even calling the police. Finally, after the
crowd moves on, the show stages its last scenario: a young White woman, attractive and scantily clad,
approaches the bike with the same tools and attempts to saw through the chain. Several men ride
up and ask if they can help her break the lock! Potential jurors immediately see how implicit biases
can affect what they see and hear. What Would You Do? (ABC television broadcast May 7, 2010),
available at http://www.youtube.com/watch?v=ge7i60GuNRg.
251. Mark W. Bennett, Jury Pledge Against Implicit Bias (2012) (unpublished manuscript) (on file with
authors). In addition, Judge Bennett has a framed poster prominently displayed in the jury room that
repeats the language in the pledge.
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sense, and these instructions. Our system of justice is counting on you
to render a fair decision based on the evidence, not on biases.252

Juror research suggests that jurors respond differently to instructions
depending on the persuasiveness of each instruction’s rationale. For example, jurors
seem to comply more with an instruction to ignore inadmissible evidence when
the reason for inadmissibility is potential unreliability, not procedural irregularity.253 Accordingly, the implicit bias instructions to jurors should be couched in
accurate, evidence-based, and scientific terms. As with the judges, the juror’s
education and instruction should not put them on the defensive, which might
make them less receptive. Notice how Judge Bennett’s instruction emphasizes the
near universality of implicit biases, including in the judge himself, which decreases
the likelihood of insult, resentment, or backlash from the jurors.
To date, no empirical investigation has tested a system like Judge
Bennett’s—although we believe there are good reasons to hypothesize about its
benefits. For instance, Regina Schuller, Veronica Kazoleas, and Kerry Kawakami
demonstrated that a particular type of reflective voir dire, which required individuals to answer an open-ended question about the possibility of racial bias,

252. Id. In all criminal cases, Judge Bennett also instructs on explicit biases using an instruction that is

borrowed from a statutory requirement in federal death penalty cases:
You must follow certain rules while conducting your deliberations and returning
your verdict:
***
Reach your verdict without discrimination. In reaching your verdict, you must not
consider the defendant’s race, color, religious beliefs, national origin, or sex. You are
not to return a verdict for or against the defendant unless you would return the same
verdict without regard to his race, color, religious beliefs, national origin, or sex. To
emphasize the importance of this requirement, the verdict form contains a certification statement. Each of you should carefully read that statement, then sign your
name in the appropriate place in the signature block, if the statement accurately reflects
how you reached your verdict.
The certification statement, contained in a final section labeled “Certification” on the Verdict
Form, states the following:
By signing below, each juror certifies that consideration of the race, color, religious
beliefs, national origin, or sex of the defendant was not involved in reaching his or her
individual decision, and that the individual juror would have returned the same
verdict for or against the defendant on the charged offense regardless of the race, color,
religious beliefs, national origin, or sex of the defendant.
This certification is also shown to all potential jurors in jury selection, and each is asked if they will
be able to sign it.
253. See, e.g., Saul M. Kassin & Samuel R. Sommers, Inadmissible Testimony, Instructions to Disregard, and
the Jury: Substantive Versus Procedural Considerations, 23 PERSONALITY & SOC. PSYCHOL. BULL.
1046 (1997) (finding evidence that mock jurors responded differently to wiretap evidence that was ruled
inadmissible either because it was illegally obtained or unreliable).
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appeared successful at removing juror racial bias in assessments of guilt.254 That
said, no experiment has yet been done on whether jury instructions specifically
targeted at implicit bias are effective in real-world settings. Research on this specific question is in development.
We also recognize the possibility that such instructions could lead to juror
complacency or moral credentialing, in which jurors believe themselves to be properly immunized or educated about bias and thus think themselves to be more objective than they really are. And, as we have learned, believing oneself to be objective
is a prime threat to objectivity. Despite these limitations, we believe that implicit
bias education and instruction of the jury is likely to do more good than harm,
though we look forward to further research that can help us assess this hypothesis.
c. Encourage Category-Conscious Strategies
Foreground social categories. Many jurors reasonably believe that in order to
be fair, they should be as colorblind (or gender-blind, and so forth.) as possible.
In other words, they should try to avoid seeing race, thinking about race, or
talking about race whenever possible. But the juror research by Sam Sommers
demonstrated that White jurors showed race bias in adjudicating the merits of a
battery case (between White and Black people) unless they perceived the case to
be somehow racially charged. In other words, until and unless White jurors felt
there was a specific threat to racial fairness, they showed racial bias.255
What this seems to suggest is that whenever a social category bias might be
at issue, judges should recommend that jurors feel free to expressly raise and
foreground any such biases in their discussions. Instead of thinking it appropriate
to repress race, gender, or sexual orientation as irrelevant to understanding the
case, judges should make jurors comfortable with the legitimacy of raising such
issues. This may produce greater confrontation among the jurors within deliberation,
and evidence suggests that it is precisely this greater degree of discussion, and even
confrontation, that can potentially decrease the amount of biased decisionmaking.256
This recommendation—to be conscious of race, gender, and other social
categories—may seem to contradict some of the jury instructions that we noted
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255. See supra notes 70–71.
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above approvingly.257 But a command that the race (and other social categories)
of the defendant should not influence the juror’s verdict is entirely consistent with
instructions to recognize explicitly that race can have just this impact—unless
countermeasures are taken. In other words, in order to make jurors behave in a
colorblind manner, we can explicitly foreground the possibility of racial bias.258
Engage in perspective shifting. Another strategy is to recommend that jurors
try shifting perspectives into the position of the outgroup party, either plaintiff
or defendant.259 Andrew Todd, Galen Bohenhausen, Jennifer Richardson, and
Adam Galinsky have recently demonstrated that actively contemplating others’
psychological experiences weakens the automatic expression of racial biases.260 In
a series of experiments, the researchers used various interventions to make participants engage in more perspective shifting. For instance, in one experiment, before
seeing a five-minute video of a Black man being treated worse than an identically
situated White man, participants were asked to imagine “what they might be
thinking, feeling, and experiencing if they were Glen [the Black man], looking
at the world through his eyes and walking in his shoes as he goes through the
various activities depicted in the documentary.”261 By contrast, the control group
was told to remain objective and emotionally detached. In other variations, perspective taking was triggered by requiring participants to write an essay imagining a
day in the life of a young Black male.
These perspective-taking interventions substantially decreased implicit bias in
the form of negative attitudes, as measured by both a variant of the standard
IAT (the personalized IAT) and the standard race attitude IAT.262 More important, these changes in implicit bias, as measured by reaction time instruments,

257. See Bennett, supra note 252 (“[Y]ou must not consider the defendant’s race, color, religious beliefs,
258.
259.

260.
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national origin, or sex. You are not to return a verdict for or against the defendant unless you would
return the same verdict without regard to his race, color, religious beliefs, national origin, or sex.”).
Although said in a different context, Justice Blackmun’s insight seems appropriate here: “In order to
get beyond racism we must first take account of race.” Regents of the Univ. of Cal. v. Bakke, 438 U.S.
265, 407 (1978) (Blackmun, J., concurring in part and dissenting in part).
For a thoughtful discussion of jury instructions on “gender-, race-, and/or sexual orientation-switching,”
see CYNTHIA LEE, MURDER AND THE REASONABLE MAN: PASSION AND FEAR IN THE
CRIMINAL COURTROOM 252–55 (2003); see also id. at 257–58 (quoting actual race-switching
instruction given in a criminal trial based on Prof. Lee’s work).
Andrew R. Todd et al., Perspective Taking Combats Automatic Expressions of Racial Bias, 100 J.
PERSONALITY & SOC. PSYCHOL. 1027 (2011).
See id. at 1030.
Experiment one involved the five-minute video. Those in the perspective-shifting condition showed
a bias of M=0.43, whereas those in the control showed a bias of M=0.80. Experiment two involved
the essay, in which participants in the perspective-taking condition showed M=0.01 versus M=0.49.
See id. at 1031. Experiment three used the standard IAT. See id. at 1033.
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also correlated with behavioral changes. For example, the researchers found that
those in the perspective-taking condition chose to sit closer to a Black
interviewer,263 and physical closeness has long been understood as positive body
language, which is reciprocated. Moreover, Black experimenters rated their
interaction with White participants who were put in the perspective-taking
condition more positively.264
CONCLUSION
Most of us would like to be free of biases, attitudes, and stereotypes that lead
us to judge individuals based on the social categories they belong to, such as race
and gender. But wishing things does not make them so. And the best scientific evidence suggests that we—all of us, no matter how hard we try to be fair and square,
no matter how deeply we believe in our own objectivity—have implicit mental
associations that will, in some circumstances, alter our behavior. They manifest
everywhere, even in the hallowed courtroom. Indeed, one of our key points here is
not to single out the courtroom as a place where bias especially reigns but rather to
suggest that there is no evidence for courtroom exceptionalism. There is simply
no legitimate basis for believing that these pervasive implicit biases somehow stop
operating in the halls of justice.
Confronted with a robust research basis suggesting the widespread effects of
bias on decisionmaking, we are therefore forced to choose. Should we seek to be
behaviorally realistic, recognize our all-too-human frailties, and design procedures
and systems to decrease the impact of bias in the courtroom? Or should we
ignore inconvenient facts, stick our heads in the sand, and hope they somehow go
away? Even with imperfect information and tentative understandings, we choose
the first option. We recognize that our suggestions are starting points, that they
may not all work, and that, even as a whole, they may not be sufficient. But we
do think they are worth a try. We hope that judges and other stakeholders in the
justice system agree.
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